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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE DISTRICT OF COLUMBIA

In the Matter of

The Development and Designation Formal Case No. 1017
of Standard Offer Service in The
District of Columbia

L LT L M L

ERRATA TO REPLY COMMENTS OF THE
OFFICE OF THE PEOPLE’S COUNSEL

The Office of the People’s Counsel of the District of Columbia (“Office” or “OPC”), the
statutory representative of utility customers and ratepayers in the District of Columbia,’ submits
the following reply comments on the District of Columbia Standard Offer Service (“SOS”) Rules
proposed by the Public Service Commission of the District of Columbia (“PSC” or
“Commission”) published in the D.C. Register on October 31, 2008.2

After reviewing the SOS NOPR and the initial comments filed, the Office recommends
the PSC defer adoption of final wholesale rules at this time. Specifically, the PSC should: (1)
fully investigate and analyze the effectiveness of the wholesale SOS rules in place since July 30,
2004 and complete its investigation in Formal Case No. 1047 before adopting final wholesale
SOS rules and (2) reconsider the adoption of retail SOS rules.

Should the Commission decide to consider proceeding with the adoption of final
wholesale SOS rules, the Office recommends the PSC modify any SOS rules to ensure a review
of the SOS program annually rather than ever two years; reflect the PSC’s recent adoption of the
new Chapter 3 of Title 15 of the District of Columbia Municipal Regulations, also known as the

Utility Consumer Bill of Rights and other minor corrections; and, delete a duplicate provision.

'D.C. Code § 34-804(d).

% Formal Case No. | 017, In the Matter of the Development and Designation of Standard Offer Service in the
District of Columbia, Notice of Proposed Rulemaking, 55 D.C. Register 11333-11353 (Oct. 31, 2008) (“SOS
NOPR”).




L BACKGROUND

Initial comments on the SOS NOPR were submitted by the Retail Energy Supply
Association (“RESA”) and Washington Gas Energy Services (“WGES”).> RESA contends the
proposed SOS rules keep in place a SOS procurement structure that is unlikely to lead to a
competitive market because the wholesale SOS contracts are too long; the PSC should define
commercial customers by peak load contribution rather than by PEPCO rate schedules; and, the
PSC should delete the proposed minimum stay rule that subjects non-residential customers to a
12-month minimum stay after returning to PEPCO from a retail energy supplier.’ WGES
contends the Commission should re-examine the retail SOS procurement model, which the PSC
has put on hold; delete the proposed minimum stay rule that subjects non-residential customers
to a 12-month minimum stay after returning to PEPCO from a retail energy supplier; and, reduce
the maximum supply contract length to no more than one year for residential and commercial
customers and provide for hourly price service as default service for large commercial
customers.’ )
IL. DISCUSSION

A. The Commission should fully investigate and analyze the effectiveness of the
wholesale SOS rules in place since July 30, 2004.

The issues raised by RESA and WGES (i.e., definition of commercial customers,
minimum stay and length of contracts) suggest the Commission should first consider whether the
District’s wholesale SOS rules are effective and in the public interest. At the time the rules were
adopted four years ago, many of the parties in this proceeding expressed concerns about the

impact the proposed SOS rules would have on retail consumers. Since that time, there have been

* Formal Case No. 1017, Initial Comments of the Retail Energy Supply Associations, filed Dec. 1, 2008 and Formal
Case No. 1017, Initial Comments of Washington Gas Energy Services, Inc., filed Dec. 1, 2008.

* Formal Case No. 1017, Tnitial Comments of the Retail Energy Supply Associations.

3 Formal Case No. 1017, Initial Comments of Washington Gas Energy Services, Inc.

2




a number of SOS auctions conducted which have produced data from which an assessment of the
effectiveness of the rules for the District of Columbia can be drawn.® Neither RESA nor WGES
have provided ~empirical data to support their assertions in this proceeding., OPC submits these
assertions should be supported by record evidence before the final adoption of the wholesale
SOS rules, particularly inasmuch as they are not part of the Commission’s deliberations in
Formal Case No. 1047, the proceeding OPC urged the PSC to initiate for the purpose of
investigating the structure of the District’s SOS procurement process. Indeed, the Commission
may find that after completing its investigation in Formal Case No. 1047, further modifications
to the rules may be necessary and in the public interest.

Accordingly, given that the Commission has not acted on comments submitted by the
parties in Formal Case No. 1047 between October and December 2007, it is both practical and
judicious for the PSC to postpone any action on wholesale SOS rules and complete its
investigation in Formal Case No. 1047, where these matters are also being considered. The
Office acknowledges that the PSC has not concluded its investigation in Formal Case No. 1047,
as noted in footnote 3 of the SOS NOPR, however, it has been nearly a year since any action has
been taken in that proceeding. Postponing action on adopting final SOS rules will not otherwise
prejudice the parties or hamper the SOS process while the critically needed investigation

progresses toward completion.

¢ The most recent SOS tranche was held on December 8, 2008.
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B. The Commission should reconsider the adoption of retail SOS rules.

In January 2004, OPC and WGES recommended that the Commission consider adopting
retail SOS rules.” In Order No. 131 18, the Commission considered comments filed by OPC and
WGES and other parties regarding the appropriate SOS model rules that were appropriate for the
District of Columbia.® The Commission determined that the implementation of a wholesale SOS
process “will result in the lowest priced, reliable electricity supply in the District.” In Order No.
13228, the PSC postponed further consideration of retail SOS rules until after it decided whether
to “move forward with the retail SOS model in the future.”'”

OPC agrees with WGES that now is the time for the Commission to consider adopting
retail SOS rules. OPC and WGES have submitted comments recommending the adoption of
retail rules, which the PSC has rejected those recommendations in favor of adopting wholesale
SOS rules. The PSC indicated it would consider the comments and applications filed before

' OPC requests the Commission not

issuing an order addressing the issues raised in such filings.'
confine its future reconsideration of adopting retail SOS rules to the comments and applications
of OPC, WGES and others, submitted in this proceeding.12 Rather, the review OPC requests as
outlined in II (A) above should encompass a review of all available data that will provide the
Commission with empirical data that can ensure the Commission makes an informed decision as

to whether either wholesale or retail SOS rules are in the District’s public interest and whether

necessary modifications need to be made to the District’s SOS procurement program.

" Formal Case No. 1017, Comments of the Office of the People’s Counsel], filed Jan. 29, 2004 and Formal Case No.
1017, Comments of Washington Gas Energy Services, Inc., Jan. 29, 2004,

8 Formal Case No. 101 7, Order No. 13118, rel. Mar. 1, 2004,

*1d at9q21.

' Formal Case No. 1017, Order No. 13228 at 9 11, June 29, 2004.

11 Id

12 See, Id




Four years has elapsed since the adoption of wholesale SOS rules. District consumers
have seen SOS rates increased significantly since electricity generation rate caps have been
removed. Given the impact that rising electricity rates are having on all District consumers, the
Office submits it is appropriate for the Commission to take the time to exercise its plenary
authority over the District’s retail electricity markets and fully consider whether other alternative
options would better serve the public interest.

C. The Commission should modify any SOS rules to ensure a review of the SOS
program annually rather than ever two years, reflect the PSC’s recent
adoption of the new Chapter 3 of Title 15 of the District of Columbia
Municipal Regulations, also known as the Utility Consumer Bill of Rights,
and delete duplicate provisions.

Should the Commission decide to proceed with the adoption of final wholesale SOS

rules, OPC offers the following comments on the proposal published in the D.C. Register.

1. The Commission should review the Electric Company’s SOS program

annually rather than every two years.

Proposed rule 4102.2 would allow the PSC to evaluate the Electric Company’s
review every other year, beginning in 2010, for the purpose of making “appropriate adjustments
to SOS as competitive developments in the District of Columbia change.” OPC believes such
review should not be relegated to a review every other year.

The Office submits that because competitive developments change more frequently than
once every two years and the public interest is better served by a Commission that is engaged in
an aggressive review of the significance of market impact on the District of Columbia, an annual
review of the SOS program is more appropriate and best serves the public interest. Indeed, an

annual review would provide District consumers with confidence that its regulatory authority




takes seriously the potential impact of markets on the procurement of the District’s electricity

supply, which makes up over 70% of a consumers total electricity bill.

2. The Commission should reflect the PSC’s recent adoption of the new
Chapter 3 of Title 15 of the District of Columbia Municipal
Regulations, also known as the Utility Consumer Bill of Rights.

On September 26, 2008, the Commission adopted final rules that encompassed
not only service provided by traditionally regulated utility companies, but also made final
amendments to interim rules applicable to competitive retail electricity suppliers( that were
adopted in Order No. 11796.". These final rules are commonly referred to as the Ultility
Consumer Bill of Rights, and are codified in Chapter 3 of Title 15 of the District of Columbia
Municipal Regulations.

Proposed rule 4105.9(c) reads:

Notice of Transfer out of SOS: Notice that a SOS customer will

terminate SOS and obtain service from a competitive electricity

supplier shall be provided to the Electric Company by the

customer’s competitive electricity retail supplier pursuant to

provisions in the Interim Consumer Protection Standards adopted
by the Commission by Order No. 11796; and

OPC submits that with the adoption of final consumer protection rules, the language in
this section should be modified to refer to the appropriate provision of the Utility Consumer Bill
of Rights, as follows:

Notice of Transfer out of SOS: Notice that a SOS customer will terminate SOS
and obtain service from a competitive electricity supplier shall be provided to the
Electric Company by the customer S competltlve electr101ty reta11 suppller
pursuant to e

%he—Gemms&%%—Gféer—Ne——l—l—l‘)é Chapter 3 of Tltle 15 of the Dlstrlct of

Columbia Municipal Regulations; and

13 See, Formal Case No. 712, In the Matter of the Investigation of the Public Service Commission’s Rules of
Practice and Procedure, Order No. 15075, rel. Sept. 26, 2008.
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3. The Commission should delete duplicate provisions.
Proposed rule 4100.4 reads:

All Electric Company retail distribution customers (“SOS
Customers” are eligible for SOS, subject to the general
terms and conditions of the Electric Company’s tariffs and
the Commission’s regulations, as they may change from
time to time subject to Commission approval.

Proposed rule 4203.8 reads:

All customers eligible for SOS from the Electric Company
are subject to the general terms and conditions of the
Electric Company’s tariffs and the Commission’s
regulations, as they may change from time to time subject
to the Commission’s approval or adoption of new
regulations,

It appears that these provisions, while worded differently, essential indicate that
all District of Columbia electric distribution customers are eligible for SOS and are
subject to the Electric Company’s general terms and conditions and the Commission’s
regulations as approved and adopted by the Commission. One of these provisions should
be deleted in favor of a provision that makes the intent of both provisions explicit. OPC
submits the language can be modified as follows:

All Electric Company distribution customers are
eligible for SOS from the Electric Company and are
subject to the general terms and conditions of the
Electric _Company’s tariffs and the Commission’s

regulations, as they may change from time to time
subject to the Commission’s approval or adoption of

new regulations.




III. CONCLUSION

For the reasons set forth above, the Commission should defer adoption of final wholesale
rules at this time. Specifically, the PSC should: (1) fully investigate and analyze the effectiveness
of the wholesale SOS rules in place since July 30, 2004 and complete its investigation in Formal
Case No. 1047 before adopting final wholesale SOS rules and reconsider the adoption of retail
SOS rules. Should the Commission decide to consider proceeding with the adoption of final
wholesale SOS rules, the Office recommends the PSC modify any SOS rules to ensure a review
of the SOS program annually rather than ever two years, reflect the PSC’s recent adoption of the
new Chapter 3 of Title 15 of the District of Columbia Municipal Regulations, also known as the

Utility Consumer Bill of Rights and other minor corrections, and, delete a duplicate provision.

Respectfully submitted,

Elizabeth A. Noél
People’s Counsel
D.C. Bay No. 288965

s L

" Sandra Mattavous-F
Deputy People’s Counsel
D.C. Bar No. 375833

Brian O. Edmonds, Esq.
Assistant People’s Counsel
D.C. Bar No. 475869

OFFICE OF THE PEOPLE’S COUNSEL
FOR THE DISTRICT OF COLUMBIA
1133 15th Street, NW., Suite 500
Washington, D.C. 20005-2710

(202) 727-3071

Dated:; December 16, 2008




CERTIFICATE OF SERVICE

Formal Case No. 1017, In the Matter of the Development and Designation of Standard

Offer Service in the District of Columbia

I hereby certify that on this 16th day of December 2008, a copy of the “Errata to Pages 6
and 7 of the Reply Comments of the Office of the People’s Counsel” was served on the
following parties of record by hand delivery; first class mail, postage prepaid, or electronic mail:

Honorable Agnes A. Yates

Chairperson

Public Service Commission of the
District of Columbia

1333 H Street, N.W., 7" Floor East

Washington, D.C. 20005

Honorable Richard E. Morgan

Commissioner

Public Service Commission of the
District of Columbia

1333 H Street, N.W., 7" Floor East

Washington, D.C. 20005

Honorable Betty Ann Kane

Commissioner

Public Service Commission of the
District of Columbia

1333 H Street, N.W., 7" Floor East

Washington, D.C. 20005

Richard Beverly, Esq.

General Counsel

Public Service Commission of the
District of Columbia

1333 H Street, N.W., 7" Floor East

Washington, D.C. 20005

Anthony C. Wilson, Esq.

Keith Townsend, Esq.

Potomac Electric Power Company
701 Ninth Street, N.W., Suite 1100
Washington, D.C. 20068
acwilson(@pepcoholdings.com
ktownsend@pepcoholdings.com

Phylicia Fauntleroy Bowman

Executive Director

Public Service Commission of the
District of Columbia

1333 H Street, N.W., 6" Floor East

Washington, D.C. 20005

Honorable Mary M. Cheh, Chairperson
Dan Moring, Legislative Assistant
Committee on Public Services

and Consumer Affairs
Council of the District of Columbia
1350 Pennsylvania Avenue, N.W., Suite 108
Washington, D.C. 20004

Mimi Castaldi, Director
AARP

601 E Street, N.W.
Washington, D.C. 20049

Coralette Hannon

AARP

6705 Reedy Creek Road
Charlotte, North Carolina 28215
channon(@aaprp.org

Barbara Alexander
Consumer Affairs Consultant
83 Wedgewood Drive
Winthrop, Maine 04364

For AARP

barbalex@ctel.net




Brian R. Greene, Esq.

Katharine A. Hart, Esq.

SeltzerGreene, P.L.C.

Bank of America Center

1111 East Main Street, Suite 1720
Richmond, Virginia 23219

For the Retail Energy Supply Association
bgreene@seltzergreene.com
khart(@seltzersreene.com

Telemac N. Chryssikos, Esq.
Attorney

Washington Gas Energy Services, Inc.
101 Constitution Avenue, N.W.
Washington, D.C. 20080
macchryssikos@wges.com

Kimberly J. August, Esq.

Director, Regulatory and External Affairs
Washington Gas Energy Services, Inc.
13865 Sunrise Valley Drive, Suite 200
Herndon, Virginia 20171
kimberlyaugust{@wges.com

Peter Meier, Esq.

General Counsel

Pepco Energy Service, Inc.
1300 N. 17" Street, Suite 1600
Arlington, Virginia 22209
pmeier@pepcoenergy.com

Divesh Gupta

Counsel

Constellation Energy

111 Market Place, Fifth Floor
Baltimore, Maryland 21202
divesh.gupta@constellation.com

Bennett Rushkoff, Esq., Chief
Consumer and Trade Protection Section
District of Columbia

Office of the Attorney General

441 4" Street, N.W., Suite 450-N
Washington, D.C. 20001
bennett.rushkoff(@dc.gov

10

Frann G. Francis, Esq.

Senior Vice President & General Counsel
Apartment and Office Building
Association of Metropolitan Washington
1050 17™ Street, N.W., Suite 300
Washington, D.C. 20036
ffrancis@aoba-metro.org

Stephen B. Wemple

Vice President,

Retail and Regulatory Affairs

Con Edison Solutions, Inc.

701 Westchester Avenue, Suite 201 W
White Plains, New York 10604

John R. Foreman

FPL Energy

700 Universe Boulevard
Juno Beach, FL 33408

Stephen Huntoon, Esq.

FPL Energy, LLC

800 Pennsylvania Avenue, N.W,
Suite 220

Washington, D. C. 20004

Frederic Lee Klein

Select Energy, Inc.

107 Selden Street

Berlin, Connecticut 06037
kleinfl@nu.com

Marc Hanks

Select Energy, Inc.

107 Selden Street

Berlin Connecticut 06037
hanksm(@selectenergy.com

George Henderson

Managing Director, Energy Marketing
PSEG Energy Resources & Trade, LLC
80 Park Plaza

P.O. Box 570, T19

Newark, New Jersey 07101



Kenneth M. Minesinger, Esq.
Greenberg Traurig, LLP

800 Connecticut Avenue, N.W.
Suite 500

Washington, D.C. 20006

For Coral Power, Inc.
minesingerk@gtlaw.com

Samuel Moreton

Coral Power, LLLC

909 Fannin Street

Houston, Texas 77010
Samuel.Moreton@shell.com

Matthew J. Picardi

Vice President

Shell Trading Gas and Power Company
111 Washington Avenue, Suite 750
Albany, New York 12210

Doreen Unis Saia, Esq.
Greenberg Traurig, LLP
54 State Street, Sixth Floor
Albany, New York 12207
For Coral Power, Inc.
saiad@gtlaw.com

oe=—NIC

Brian O. Edmonds
Assistant People’s Counsel

11



