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UNITED STATESOF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Remedying Undue Discrimination
Through Open Access Transmission Service
and Standard Electricity Market Design : Docket No. RM01-12-000

EXECUTIVE SUMMARY TO
SUPPLEMENTAL COMMENTSON SPECIFIED ISSUES
OF MID-ATLANTIC AND MIDWESTERN CONSUMER ADVOCATES

These Supplemental Comments address five issues reserved by the Commissonfor comment on
January 10, 2003 inthe Standard Market Design (“SMD”) Notice of Proposed Rulemaking (“NOPR”):
a) through and out rates; b) congestion management; ) regiona planning; d) resource adequacy; and €)
Regiona State Advisory Committees (“RSACS").

A. Through and Out Rates

Mid-Atlantic and Midwestern Consumer Advocates' urgethe Commissionto undertakeacost and
benefit impact andys's before diminating Through and Out Ratesfor any region. TheCommissionpremises
its proposal to eliminate these cross-border rates on the presumption that consumers will benefit from
increased transactions acrossthose borders. However, it isnot clear that these benefitsexig. If they do,
it is dso not clear that such benefits will in fact ultimately reach the end use consumer.  Contracts often

reflect both the cost of generation and the cost of transmission, but may aso contain fixed rate terms for

1 For purposes of these Supplemental Comments, the Mid-Atlantic and Midwestern Consumer
Advocates include the Pennsylvania Office of Consumer Advocate (“Pa. OCA”), Maryland Office of
People’s Counsel (*MPC”), Office of People’s Counsel of the District of Columhia (“DC OPC”), and the
Ohio Consumers' Counsel (“OCC").



the buyer. Thus any reduction in the transmission component may not be passed on to the buyer. While
this, inand of itsdf, will not necessarily harmconsumers, the Commission’ s proposal contains the prospect
of increasing costs to consumers during trandtion periods that may alow transmission owners to recover
revenues dlegedly lost as aresult of the eimination of these through and out rates. The resulting increase
in costs to transmisson customers from this lost revenue recovery mechanism could be substantia and
could result in dgnificant cost shifts among consumers. Even the existence of retail rate caps does not
protect consumers from the potentia for harm, as any increase in transaction codts for competitive
suppliers could dampen the robustness of such retail competition in those regions. Additionaly, a policy
of diminating these rates between regions over the long term could distort price sgnds associated with
distance factors. The Commission should undertake a study of the costs and benefits of a policy of
eliminating through and out rates between regions before embarking on this course.

B. Congestion Management and L MP

Mid-Atlantic and Midwestern Consumer Advocates support the useof Locationa Marginad Pricing
(“LMP’) to manage congestion within an ITP, RTO or ISO. However, snce LMP could raise the cost
of dectricity for transmisson customers, we aso support the development of a system of financid rights
proposed by the Commissonas Congestion Revenue Rights (“ CRRS’) to hedge againgt suchpotentia cost
increases. At the same time, we disagree with three dements of the Commisson’s proposd inthe SMD
NOPR related to CRRs: ataching scheduling priority rightsto CRRs, dlowing the sde of CRR options,
and use of CRR auctions.

Fird, we urge the Commission not to attach scheduling priority rights to holders of CRRs. Such

apolicy would convert the nature of the CRRs from afinancid hedge to a physica right to capacity and



would unnecessarily complicate and confuse the congestion manegement process. In fact, some
transmisson customers who are unable to obtain the appropriate mix of CRRs would not only find
themsdves unable to finanddly hedge themsalves, but may dso find themsdaves unable to access firm
sarvice. Instead, the problem of scheduling priority lies not with the nature of CRRS, but rather with the
Commisson's proposd to diminate non-firmservice. The Commission should revigt the wisdom of that
proposd rather than attempt a remedy whose solution may be worse than the problem to be solved.

Second, the Commission should leave the sadle of CRR options to a secondary market. The
Commission notes in the SMD NOPR that two types of CRRs are potentially feasible: obligations or
options. Obligations compd the CRR holder to pay congestion costs when congestion occurs in the
opposite direction from that specified by the CRR. However, the holder of a CRR option is not required
to pay in tha gtuaion. The ITP, RTO or ISO would be taking on consderable financid risk in
adminigering a market for CRR options since the options would only be caled where they appear to have
vaue and not where aligbilityislikey to beincurred. Therewould be no guarantee of revenue sufficiency
inthe sde of CRR options. Private interests in a secondary market may be better aole to bear the risk of
such * congestion derivatives.”

Third, the Commission should require ITPs, RTOs or 1SOs to dlocate CRRs in a manner that
requires CRRs to follow load rather than alow auctions for these financid rights. The outcome of an
auction, at best, should have the same expected vaue outcome as an alocation scheme, but with a higher
variance between auction revenues and congestioncosts thanwould be produced by an alocationscheme.
Theresult for consumersisthe potentia for not being adle to fully hedge themsdlves from congestionand

a consequent higher increase in financing costs. If the Commission neverthdess decides to dlow the use



of auctions, atrangtion period will be required for regions that do not currently use LMP in order todlow
market participants in those regions to assess the value of CRRs.

C. Regional Planning

Mid-Atlantic and Midwestern Consumer Advocates fully support the Commission’ sproposalsin
the SMD NOPR requiring the ITP, RTO or 1SO to undertake aregiona planning process that consders
both rdiability and economic outcomes. Each ITP, RTO or I1SO should be required to immediately
undertakeitsown planning process, aswell as coordinate withother ITPs, RTOs or | SOs across broader
regions. However, the Commission’s proposa places too great an emphasis on market solutions to
planning concerns. Relying only on private invesment for expanson of the sysem may not provide
adequate, efident or timdy expanson. While the planning process should incorporate merchant projects,
consumers should not be harmed by ddays attendant to seeking merchant solutions that may be along time
coming. Consequently, it is imperative that the ITP, RTO or 1SO have explicit authority to direct that
necessary system enhancements be implemented.

The ITP, RTO or SO should incorporate a process that dlows for a Request for Proposal to
determine the lowest cost alternative for an upgrade. The ITP, RTO or 1SO should determine cost
responsibility on a case specific bas's that identifies benefits to the system as a whole and to specific
beneficiaries where gppropriate.

D. Long Term Resour ce Adeguacy

The continued rlighility of the dectric supply systemmust be the bedrock upon whichSMD rests,
consequently along term resource adequacy system that ensures rdiahility is criticd. The SMD NOPR

proposed system of pendties and curtallments will not accomplish this god, particularly in retail choice
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states. The SMD system could substantidly increase the risk of adverse financia consegquences for
competitive suppliers. Moreover, the penaties and curtailment proposed in the SMD NOPR may be
infeasible.

Mid-Atlantic and Midwestern Consumer Advocates recommend instead that for the region they
serve, the Commission should adopt a capacity market model that: &) provides reasonable assurance to
consumers that there will be sufficient generation resources to protect rdiability; b) effectively mitigates
market power; c) produces reasonable prices, d) does not unnecessarily limit the portfolio choices of
buyers and slers, €) dlows dl resources (generation, demand and transmission) to participate; and f)
accommodates both bundled native load and retail choice programs. Mid-Atlantic and Midwestern
Consumer Advocates propose amodd in these comments that satisfies these basic principles.

We urge the Commission to adopt acapacity market modd for the Mid-Atlantic and Midwestern
region that provides for centrdized procurement by the ITP of suffident capacity to meet the resource
needs of the region twelve to e ghteen months ahead of the time period in which the resources will actudly
be needed. This proposa requiresthe ITP, RTO or 1SO to forecast demand on alonger term planning
horizon, as wel as assess the adequacy of resources to meet that forecast. However, the proposa
accommodates the uncertainty of load growth, as well as the shorter lead time required by demand
resource participation, by requiring a shorter term lead time, i.e. twelve to eghteen months ahead of the
targeted period. The proposa provides for market based pricing in the auction, while protecting against
the potential exercise of market power through the use of bid caps. This proposal better balances the
competing needs of retail choice programs and demand resource participants with the longer term needs

for resource adequacy.



Our proposal mitigetes the potentia for market power that could be exercised by generators by
incorporating bid caps ongenerator offers, imposing mandatory bid-in requirements for al generation not
sold as capacity outside the region; and incorporating apay as bid requirement for generation combined
withan average pricing for load serving entities. Bilateral contractsare encouraged. Generatorswould bid
these contractsinto the centrdized auction, would privately inform the ITP, RTO or 1SO of the quantities,
and the contractswould then settle out as contractsfor differences. This system ensures that suppliers are
unable to game long or short postions by knowing the resdua amounts required for the auction.

Wehavedesignedthe proposal to incorporate a daily baancing mechanismthat dlowsload serving
entities in retall choice programs that are uncertain about ther load demands to trade imbaances at the
auction price. In essence, capacity reserves acquired in the auction follow load as switches between
competing suppliers occur. In retail choice states, competitive suppliers often do not know their load
requirements months ahead of time, let done ayear or morein advance. Thisdaly baancing mechanism
accommodates this uncertainty by providing an automatic means for load serving entities with excess
capacityreservesresulting fromlost |oad to sl that excessto load serving entitiesthat find themsalvesshort
due to the acquisition of new customers.

Our proposal aso incorporates a backstop mechanism in the event of market falure that would
requirethe ITP, RTO or I SO to congtruct or contract for the construction of necessary generationif market
solutions are not forthcoming inatimey manner to prevent shortages. Thisbackstop mechanismisacriticd
component of any long term resource adequacy system if we are to ensure that generation resources are
aways adequate to meet demand.

E. Regional State Advisory Committees




Mid-Atlantic and Midwestern Consumer Advocates support the proposal inthe SMD NOPR for
the development of Regiond State Advisory Committees (“RSACS’) to ensure an effective forum for
paticipation by state representatives in the ITP, RTO or 1SO operations. Many of these state
representatives may be reuctant to vote or participate directly in ITP, RTO or 1SO meetings and
stakeholder processes due to the quasi-judicid nature of ther statutory responshbilities. The RSAC
provides aneffective forum for the ITP, RTO or 1SO to obtain the vauable and criticd input of these state
representatives.

However, we cautionthat the RSAC process should not become a super stakeholder sector inthe
ITP, RTO or SO, should not compromise ITP, RTO or 1SO independence, and should not serve asa
process to circumvent state of federd regulatory or Satutory requirements. Additiondly, & least for the
Mid-Atlantic region, Mid-Atlantic and Midwestern Consumer Advocates do not supportthe SMD NOPR
proposal that would havethe RSA C establishresource adequacy reserve requirements, resource adequacy
planning horizons, or establish regiond rate desgn methodologies. We believe that state representatives
have vauable input into each of theseareas, but they should not control any of these areas. Within PIM,
the RTO currently establishes reserve requirements and planning horizons on aregiona bass. PIM has
anexising Memorandumof Understanding (* MOU”) withthe stateregul atory commissions withinitsregion
that providesabads for the development of astrong RSAC process that does not compromisethe RTO's
regiond operations. We urgethe Commissiontorequire TPs, RTOsand | SOsto consider using the PIM
MOU processasadarting point in developing an effective RSAC process and to expand uponthe MOU
by srengthening the state representatives role in regiond planning, development of demand resources,

development of resource adequacy requirements, and market monitoring. Improved access to data is
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essentid to alow these dtate representatives to effectively participate in this process and ensure the

continued availability of eectricity in their region a reasonable prices.
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UNITED STATESOF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Remedying Undue Discrimination
Through Open Access Transmission Service
and Standard Electricity Market Design : Docket No. RM01-12-000

SUPPLEMENTAL COMMENTSON SPECIFIED ISSUES
OF MID-ATLANTIC AND MIDWESTERN CONSUMER ADVOCATES

Pursuant to the Commission’ sOrder dated October 2, 2002, in the above-captioned docket, the
Pennsylvania Officeof Consumer Advocate (“ Pa. OCA™), Maryland Office of People’ s Counsdl (*MPC”),
Office of People' s Counsdl of the Didtrict of Columbia (“DC OPC”), and the Ohio Consumers Counsel
(“OCC"), (herenafter referred to “Mid-Atlantic and Midwestern Consumer Advocates’) submit
supplementa comments on the following specified i ssues Transmission Pricing rdating to Through and Out
Rates, Congestion Management and LMP; Transmisson Planning; Long Term Resource Adequacy; and
Regiond State Advisory Committees® Once again, we notethat we are submitting these comments only
on behdf of the offices listed above. We submit that our recommendations are gppropriate for the Mid-
Atlantic and Midwestern region of the nation; however we do not purport to make comments and
recommendations for other regions, especialy those located in the western and southeastern sections of

the nation.

! The Indiana Office of Utility Consumer Counselor, the New Jersey Division of Ratepayer
Advocate, and the Missouri Office of the Public Counsel offices participated in the first round of Comments
submitted by Mid-Atlantic and Midwestern Consumer Advocates but do not participate in this round because
they are still reviewing the specific issues set forth for comment in this round.



TRANSMISSION PRICING: PROPOSAL TO ELIMINATE THROUGH-AND-OUT
CHARGES (1 165-202)?

In Paragraph 170, the Commission proposesto diminate transmission-access charges for power
exported from or whedled-through an ITP s service territory. Under current OATT procedures, exports
from one region to another pay the access charges for the region where the transaction originated, for al
regions the power iswhed ed through, and for the regionwhere the transaction ultimately terminates. Under
the Commission proposal, according to Paragraph 180, such transactions would instead pay only the
access charge for the terminus region.

Mid-Atlantic and Midwestern Consumer Advocates are concerned with the total dimination of
through-and-out charges, absent a showing that the Commission’s proposa will not unduly harm
consumers. Asdiscussed below, we are concerned that the Commission’ s presumptions withregard to the
economic benefits of its proposa have not been substantiated by a rigorous economic anaysis of the
impactsof diminaing through-and-out charges. M oreover, the diminationof through-and-out chargesmay
unduly benefit exporters, to the detriment of consumers in both the exporting and importing regions.

The Commission asserts that impositionof through-and-out charges*“impedesthe ability of distant
generatorsto compete withnearby generators by imposing charges.... that are unrelated to actua varidble
transmisson costs” SMD NOPR a {1170. Specificdly, the Commisson notes that:

“A customer’ s choice as to whether to purchase power from a generator located within

the same RTO or aneighboring RTO s directly affected by the fact that one generator

faces an additiona access charge to reach the RTO in which the load is located. This
additional access charge may cause the sde to become uneconomic.”

2 MPC joined in the Mid-Atlantic and Midwestern Consumer Advocates Comments On Notice Of
Proposed Rulemaking, filed in this docket on November 15, 2002, but withheld comment on issues discussed
in the sections on "Network Access Service' and "Transmission Pricing” in that document. MPC hereby
adopts the comments in those sections.



SMD NOPR a 181. In theory, recovering embedded transmission costs as an incremental charge on
exports may lead to economicdly ineffident outcomes. However, in practice, such inefficiencies may be
insubstantia or outweighed by the harm from dimination of export charges. The Commission appears to
be proposing to diminate such export charges without the benefit of acomprehensve andyss of the likdy
magnitude of such inefficdencies and of the extent to which consumer welfare would be enhanced by
diminating such charges between al regions® There are a number of factors that might cauise economic
benefits to be less than presumed. For example, export charges may not be a barrier to efficient cross-
border trade, ether because differences in generation costs between regions in most hours exceeds the
export charge or because suchexport chargesare typicaly discounted below these differentidsinregiond
generation prices* Mid-Atlantic and Midwestern Consumer Advocates therefore submit that the
Commisson should andyze the economic impact of the proposal to diminate through-and-out charges
before ruling on its meits.

In addition, we are concerned that the dimination of cross-border charges may in fact lead to
greater cods to consumers in importing regions. For example, agenerator in RTO A may be sling into
RTO B, because the market price in RTO B exceeds the sum of the generator’s cost and the export
charge. In this case, diminating the export charge would affect neither the economics of the sde nor the
market price pad by consumersinRTO B. However, thetotal costto consumersinRTO B may increase,

snce under the Commission’s proposa the embedded costs previously recovered through the export

* The quantitative analyses conducted to-date, such as the anaysis of the merger of PIM, NYISO, and
ISO-NE, are of limited value in this regard, since such studies do not include the welfare impact of shifting
embedded-cost recovery from exporters to importing load as a result of eimination of export charges. In
addition, some of these studies do not analyze the impact of diminating export charges separately from that
of establishing a common dispatch market between the regions in question.

* Price differentials across seams are more likely to exceed export charges for transfers over frequently
congested interties.



charge will instead be recovered from consumers in RTO B.® This increase in cost to consumers is a
trandfer of wedlth to exporting generators in the form of higher profits from the transaction.

Mid-Atlantic and Midwestern Consumer Advocates are also concerned that the Commisson's
proposal may lead to inequitable subsidization of LSES' bilateral import purchases by other consumers
within an RTO. Currently, LSEs importing power from another region directly bear the embedded
transmisson costs related to these import transactions, in the sense that the bilateral import prices
presumably recover the exporting region’ s through-and-out charges associated withsuchimports. Under
the Commisson’'s proposd, in contrast, the embedded costs related to import transactions will be
recovered fromdl load withinthe importing RTO, regardless of whether that load benefits from the import
transaction.

The Commission’s proposd could in fact lead to ingffident outcomes in the case of cross-border
transactions that require invesment in transmission upgrades. It would be inefficient and inequitable to
socidize suchincrementa upgrade costs across |oad inthe importing region, rather than chargingsuchcosts
to the export transaction that gives rise to them.

Hndly, if the Commisson determines, on the bads of arigorous andyss, that the eimination of
export charges is judified on efficiency grounds, it should address the equity implications of its proposal
not just in terms of the dlocation of export-related embedded costs, but also in terms of the impact on
market prices. Specificdly, evenif it isdetermined that diminationof export charges between two regions

lowers the cost to serve the combined load of the two regions, it islikely that market priceswill risein one

* The total cost to consumers in RTO A could also increase, to the extent that less than 100% of the
embedded cost previously recovered through the export charge was now recovered from consumersin RTO
B.



region and fdl (by agreater amount) in the other.® If so, the Commission should consider some form of
trangition mechaniam for sharing savings that accrue to one regionwithregions that incur additional power
costs.
. CONGESTION MANAGEMENT AND LMP (1 203-255)
A. Congestion M anagement
1. General Principles
The Commisson gtates that when SMD isimplemented, “the revised tariff would apply to nearly
dl transmisson services on the sysem.  All customers would receive the same quality and quantity of
service they currently receive” SMD NOPR at § 370. Mid-Atlantic and Midwestern Consumer
Advocates support the Commisson's god of maintaining qudity of servicefor dl tranamissoncustomers.
Additiondly, we believe tha exiging loads should receive the same level and qudity of service that they
currently enjoy without any significant increasesin transmission costs. Alternaivdy, any materia near
term increases in cost should be accompanied by clearly demonstrated increased quality of service, e.g.,
lower congestion codts, higher reliability.
2. L ocational Marginal Pricing
The Commission proposes to implement a Congestion Management Systembased on Locational
Margind Pricing (LMP). Based on the experiences of PIM, we believe that a system based on LMP
provides sgnds regarding both the use of the existing generation resources and transmisson system, and
the development and gting of new generation and transmission or the development of demand side

resources.

° See, for example, Impact of the Creation of a Single MISO-PJM-SPP Power Market,
Energy Section Analysis, Inc., July 2002, available at www.miso-pjm-spp.com.
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3. Congestion Revenue Rights
Another key feature of the proposed Congestion Management System isthe use of Congestion
Revenue Rights (CRR), defined as “a property right held by a customer that entitles and/or obligates the
holder of the Right to receive/pay specified congestion revenues.”  Mid-Atlantic and Midwestern
Consumer Advocates agree that an LM P-based system should be accompanied by a system of financia
transmisson rights. We emphasize that such rights must be financid and not represent physicd rightsto
flow power over specific paths. Asthe NOPR suggests, an entity need not schedule transmission service

. 7
to collect congestion revenues.

Under the SMD taiff, the Independent TransmissonProvider (1TP) would make available receipt
point-to-delivery point congestionrevenue right obligations. Upon request of the market participants, the
I TP would aso make available receipt point-to-ddlivery point congestion revenue right options. When
congestionoccursinthe opposite directionfromthat specified by the CRR, the holder of aCRR obligation
isrequired to pay the negative congestionrevenuesto the I TP, the holder of a CRR option is not required
to pay in that Stuation.

Webdievethatan TP could administer amarket for obligation-style CRRs (asNY -1SO and PIM
do today), but are concerned that the I TP would be taking on consderable financia risk in administering
amarket for CRR options. With CRR options, while the ITP would receive payments for the sale of the
options these options would only be caled where they gppear to have vaue, and not where aligbility is
likely to be incurred. Thus, there would be no fundamental guarantee of revenue aufficiency. Inlight of this
concern, CRR options may bebest left to a secondary market, administered by private interestswillingand

able to bear the risks of such “congestion derivatives.”

" The NOPR states, “to the extent the CRR holder opts not to schedule transmission service at those
points, it would still receive the congestion revenues.” SMD NOPR at | 144, Footnote 90.
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In addition to dlowing market participants to hedge congestion costs, the Commission proposes
that the possession of a CRR provide a scheduling priority. When demand for transmisson at any price
isgreater thanAvailable Transfer Capability (ATC), holders of recel pt point-to-delivery point CRRswould
receive priority over other market participants. The Commission asksif such aproposa would undermine
the benefits of having one tariff.

Mid-Atlantic and Midwestern Consumer Advocates note that the Commisson’'s proposal to
provide a scheduling priority to those holding CRRs will transform CRRs from a financid hedging toal into
aphysica capacity right. We oppose the concept of making CRRs a physical right. We understand that
the Commissoninthe SMD NOPR proposesto diminae non-firmservice and to use CRRs to distinguish
betweenfirmand non-firmrightsfor scheduling priority. 1nthe Commentswe submitted on November 15,
2002, we expressed concern over the Commission’ s proposal to diminate non-firm service. We believe
that non-firm service provides flexibility to transmisson cusomers. In proposng to diminate non-firm
sarvice, the Commisson creates a problem regarding scheduling priority that need not exis. The
Commission’ sproposed fixto that problem of converting CRRsinto physical rights, however, createseven
greater problems and causes confuson. As we noted in the earlier round of Comments, it may not be
possible to obtain the CRRs on specific paths, thus exposing customersto not only aloss of the ability to
hedge againgt congestion costs, but aso aloss under the Commission’ sproposal here of scheduling priority
when in fact firm service is required. Rather than convert CRRs into physicd rights, the Commission
should revist the proposd to diminate non-firm service.

The NOPR addresses possible methodologies regarding CRR funding. CRRs will be subject to
asgmultaneous feasibility test, so the ITP would collect sufficient revenues to fund dl CRRs under normd

operating conditions. However, the Commisson notes that given a transmisson outage, the ITP could



collect less revenue than adequate to fund dl CRRs. The Commisson suggests the following two

methodologies to ded with CRR revenue shortfdls, and requests comments on these methodologies:

Proportiondly reduce revenues paid to dl CRR holders based on their target dlocati on.’

Assgn the revenue shortfal to the transmission owner whose facilities are out of service, with
an exception for force mgjeure. Under this methodology, revenue surpluses could aso be

assigned to transmission owners to encourage them to minimize outages.

Mid-Atlantic and Midwestern Consumer Advocatesbdieve that assgning revenue shortfals and surpluses

to transmission owners would be problematic for severd reasons.

For such a system to be equitable, the ITP would have to establish a direct/cause effect link
between a particular transmisson outage and CRR revenue shortfall.  Given outages of
multiple transmissonowners, an | TP mayfindit difficuit to establishthis direct cause/effect link.
Revenue shortfal could aso be a result of loop flow?, for instance, requiring the ITP to
ascertain how much of the revenue shortfdl isin fact aresult of the outage and how much is
aresult of loop flow.

Evenif a direct causa rdationship were established, pendizing or rewarding a transmisson
owner for outages may skew incentives. For example, afor-profit ITP may be in a postion
to influence the components and assumptions that determine "normal system operating

conditions' in such amanner asto collect and award itsalf congestion revenue surpluses.

8 A CRR's target alocation is the amount of revenues the CRR holder would receive if total system
CRR revenues were adequate.

% Because eectricity moves along the path of least resistance and may therefore flow on al available
paths from the generator to the points of use, aregion’s transmission system may become congested due to
electricity originating and terminating in another region. Thisisreferred to as loop flow, or parallel path flow.

The LMPs of the region that is affected by these flows will reflect this additional congestion, but the region
has no mechanism by which to receive congestion payments from the users of these electricity flows. The
region may therefore not be revenue adequate to fund al CRRs.
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* Hndly, making transmisson owners ligble for congestion revenue shortfalls due to outages
introduces an additiona operating risk to be borne by transmisson owners. In the case of an
unplanned outage onthe transmissonsystem of a merchant provider, thiswould effectivey be
aliability above and beyond any which the provider would contractudly incur directly with its
customers. The additiond risk in such a sysemwould likdy result in the provider seeking an
increased return on equity and this could increase transmission prices. This sysem will have
impacts on merchant generators that are amilar to unplanned outages in that the generators
would be hdd liable for outage-related costs borne by dl market participants due to increases
in LMPs. Webdieve that thisincreased finanad risk will discourage project commitments by
merchant transmission developers.

Mid-Atlantic and Midwestern Consumer Advocates submit that a more efficient methodology to
assign arevenue shortfal would be to proportionately reducerevenuespaid to dl CRR holders based on
their target dlocation. Inturn, whenarevenue surplus arises, fundscould be distributed by firs making up
for past shortfalls based on each entity’ starget dlocation. For example, in PIM, under the current tariff,
if additiond funds remained at the end of the cendar year, these funds are distributed based on demand
for network integration customers and reserved capacity for point to point customers.

4. Auction vs. Allocation

The Commission proposed to allocate CRRs through an auction process. Mid-Atlantic and
Midwestern Consumer Advocates are concerned that an auction may not be the best way to alocate
CRRs. The Commission’s stated reason for an auction isthat it alowsthose who vaue transmisson most
to purchase the asset (rights to the revenues associated with congestion). However, the revenues are

alocated back to those who pay the access charge; that is, those who use transmission to serve retall
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customers. If the auction is economicdly efficient, over the long run, the expected vadue of the auction
revenues mus equal the expected vaue of the congestion cogts, thus leaving the buyers of CRRs fully
hedged and those who pay the access charge indifferent. However, there will be times when the revenues
collected through the auction are not equal to the actua congestioncostsincurred. In those instances, the
congestion costsincurred will exceed the auction revenues dlocated.  In contrast, an dlocation scheme
by design leaves the holders of CRRs fully hedged and those who pay the access charge indifferent to the
leve of congestion cogts. It would appear that, at best, an auction has the same expected vaue outcome
asandlocationscheme, but with a higher variance. This greater variance would most likdy manifest itsdlf
through higher finance cods.
5. CRRsANnd The Trangtion To A Single Transmission Tariff

The Commissionrequests comments on whether the dlocationof CRRsto LSEs should be based
onhigtorica usage only or, if instead, the alocation should take into account future load growth. While we
believe that future load growth could be taken into account for the dlocation of CRRs, it isimportant to
remember that CRRs are financid rightsand, as such, overestimating load growth would be advantageous
to LSEs. Therefore, we recommend that load growth forecasts should be reviewed or undertaken by the
I'TP or another third party rather thanthe L SE or interested party. Then, if theforecasted |oad growth does
not materialize, a mechanism should be in place to true-up any differences in CRR alocations.
Alternatively, dlocationof CRRscould bebased on historica load withfrequent true-upsto reflect redized
load growth.

CRRs can be transferred to customers through ether a direct assgnment of CRRs, or a CRR
auction with assgnment of auction revenues. Although the Commission establishes a preference for an
auction after atrangtion period, it will dlow regiond flexibility during aninitid trangtionperiod of 4 years.
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We emphagze that the method chosen should preserve the historica rights of Network Integration
customers under the OATT. We note that a CRR auction does carry risks not associated with a direct
adlocation of CRRs, such as:

. Risk of exposng load to congestion costs — An auction would dlow existing firm
cusomersthe flexibility of ether exercisng their clam on trangmisson rights, or in lieu of
this, recaiving revenues from the sae of theserights. Such a system adlows the entity that
vauesthe CRR the most to purchaseit. Thereis, however, no intrinsc guarantee thet the
revenues received from the auction and alocated to those who pay the access charge
would be sufficient to cover actua congestion codts.

While an auction would provide LSEs a share of auction revenues, the LSEsthat do not

obtain CRRs are potentidly exposed to congestion cogs”’

. Possible barrier to entry to smdler LSEs— Inorder to submit abid for aCRR, aL SE must
effectively conduct avauation of that CRR. A vauation involves forecasting congestion
costs for a gpecific receipt point and delivery point pair. The LSE would haveto bear the
costs to complete such a valuation and submit bids, increasing the cost of doing business.

With adirect alocation, such costs would not be incurred.
. I ncreased financid risk to default service provider — Bidding for CRRsinanauctionentails

financid risks and potentia financial rewards. Regulatory standards might have to be

19\We envision a situation as follows: A transmission customer exports power from Region A to Region
B. The customer decides to request non-firm service, as the magnitude of congestion costs are such that it
is willing to bear the risk of congestion. As time passes, many more entities are involved in export
transactions from A to B. Congestion costs between receipt and delivery points from A to B increase. The
customer now decides that it is indeed worthwhile to purchase CRRs, and bids for such in a CRR auction.
Its bid cannot be accepted because the requested path makes an existing CRR infeasible. The LSE does not
receive this requested CRR. It may now be exposed to higher than historical congestion costs, but its share
of auction revenues may not be adequate to cover these increased congestion costs.
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developed to examine the prudence of the default service provider's CRR auction
decisions.

Duetothese concerns, Mid-Atlantic and Midwestern Consumer Advocatesrecommend exploring
adirect dlocation methodology which isflexible enough to facilitate transmission right purchases by new
market entrants. For example, PIM’s FTR rules state that a participant’s total FTR amount to a
transmission zone may not exceed that participant’ stotal network load in that zone. An LSE that haslost
load to a new entrant may not have to give up CRRs equivdent to the lost load. Under SMD, the
Commission proposes that these CRRs could be assigned directly to the new entrant.  Mid-Atlantic and
Midwestern Consumer Advocates support the concept that CRRs should followload. Additiondly, when
load shifting occurs, incumbent market participants may have to dter their receipt point-to-ddivery point
CRRsto reflect these load shifts. Allowing CRRs to be reconfigured, as the SMD pro forma tariff does,
should address this need.

The Commission proposes to dlow a four-year trangtion period in which regions may choose
whether to dlocate CRRs through a direct dlocation or auction process. We note at the outset that we
oppose auctioning of CRRs. This issue is addressed in greater detail in subsections 4 and 5 above.
However, if the Commission does pursue an auction gpproach, we bdieve that a CRR auctionshould not
be implemented immediady in a region that is implementing an LMP regime for the first time. Market
participants would be in a much better position to bid for CRRs if they were able to refer to historica
LMPs as a guide in vauing those CRRs. Implementing an LMP regime, and shortly thereafter a CRR
auction, does not afford market participants sufficient information to accurately vadue CRRs.

6. CRR Reconfiguration
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The Commission suggests a holder of a CRR under SMD could request a “reconfigureti o™ of

the CRR, i.e. the holder could turnin its current CRR to the ITP and request a CRR with a new receipt
and/or delivery point. Mid-Atlanticand Midwestern Consumer Advocatesbelievethat amarket participant
should be able to reconfigurean existing CRR outsde anauctionprocess. There are two primary reasons
for which amarket participant would need to do so:
. A changeinthegenerator(s) used to serve load, either contractualy or physcaly, requiring
areconfiguration of the CRR receipt point.
. Load shifting due to retaill competition, requiring a reconfiguration of the CRR ddivery
point.
Furthermore, we believe that requests for reconfiguration due to these reasons should be honored by the
ITP, subject to smultaneous feasibility. A market participant who turnsintothe ITP aparticular CRR in
order to reconfigure it may cause another exising CRR, held by another entity, to violate the Smultaneous
feagbility criteria. Thus, any such reconfiguration would have to be predicated on the condition thet it does
not adversdly affect any existing CRRs held by another entity.
On the other hand, dlowing an entity to “trade in” a CRR it currently owns for another exiding,
unsold CRR may be problematic when such atrade-in is not necessitated by a change in generator or a
load shift. If CRRswereto be dlocated via an auction, and at the time of the auction the expected vaue
of congestionfor aparticular source and sk pair is zero, it islikdy that the corresponding CRR will remain

unsold. However, itispossiblethat during theterm of the CRR, an unexpected occurrence—an unplanned

11 \We refer here to reconfiguration of CRRs outside any auction process. For example, PIM holds an
FTR auction in which market participants can offer for sde any CRRs that they currently hold. However,
the CRRs purchased by buyers can be different from those that are offered by sellers, subject to simultaneous
feasibility. We are not referring to such reconfiguration here, but instead to a stand-alone request by a market
participant directly to the ITP for a reconfiguration.
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generationor transmission outage, for instance— causesthe vaue of that CRR torise. Market participants
who redize this would then have an incentive to trade in a currently held less vduable CRRs for this un-
dlocated CRR. This creates a Stuation in which market participants who are privy to the knowledge of
this outage have an unfair opportunity to profit from such knowledge.

Mid-Atlantic and Midwestern Consumer Advocates therefore suggest that an ITP grant
reconfiguration only upon verification of either of the two criteria listed above, subject to Smultaneous
feaghility. Wenotethat participantswanting to reconfigure CRRsfor reasons other than those cited above
can avall themselves of the secondary market to sdl their current CRRs and purchase new ones.

1. Long Term CRRs

The Commisson asks for comments on whether multi-year CRRs should be offered when SMD
is firg implemented.  The Commission notes that multi-year CRRs would dlow entities with long term
power contractsto hedge congestion for the term of contract. However, they are concerned that because
congestion patterns change over time, there may be difficulties in market vauation of such a CRR.

Mid-Atlantic and Midwestern Consumer Advocates believe that market vauationissuesfor long
term CRRs at the onset of SMD may be dgnificant. If CRRs are dlocated via an auction, changing the
vaue of CRRs after the auction may lead to load being exposed to congestioninfutureyears. If CRRsare
directly alocated to market participants, the vauation problemisavoided. Ataminimum, multi-year CRRs

should not be implemented until congestion patterns appear to be stable.
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[11. REGIONAL PLANNING PROCESS (1 198-200, 335-350)

TheMid-Atlantic and Midwestern Consumer Advocates beieve theintegrationof regiond planning
requirementsinthe SMD NOPRisessentid. Each I TP should be required to have aplanning process that
produces, on aregular basis, an andysis of the system that identifies system upgrades that are needed to
mantain the reiable operation of the system and upgrades that would bring economic benefits to
consumers. SMD NOPR at §347. The planning process must also eva uate whether or not the needed
upgrades, or some other measure, proposed to be undertaken on amerchant basis'? would obviate the
need for the identified upgrade. The ITP would then issue a request for proposa (RFP) to address the
reliability and economic needs that were not being addressed onamerchant basis. SMD NOPR at 1 348.
The RFP process would be open to al market participantsand soliat dl typesof solutions. 1d. ThisRFP
process would be used by the ITP to direct the implementation of the most cost-effective solution to the
identified problem. ThelTPwould adso make adetermination of which parts of the region benefit from the
proposed solution to the problem and the costs would be collected through regulated transmission rates
from the customersin those parts of the region. 1d.

We agree withthe statement inthe NOPR that relying on only private investment for expangon of
the transmission system may not provide adequate or efficient expanson of the system. For example,
private parties may not be digible to utilize the state process of eminent domain. Additiondly, needed and
beneficid expanson that does not produce sufficient compensationasatotaly privateinvestment may not
be pursued. SMD NOPR at  346. The find rule should be unequivoca that ITPs must do regiond
planning and that I TPswill have the necessary authorityto direct that system enhancements be implemented

by transmisson owners.

2 The phrase “merchant basis’ refers to the development of a project that will not be paid for by
regulated rates.
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The manner inwhichamdl customerswill be recaeiving servicein many restructured statesis another
reason to implement regiona planning by the ITP. Generdly, smdl customersin restructured states have
been served by their utilitiesunder capped rates during atrangtionperiod. Asthesetransition periodsend,
the vast mgority of smal customers will sill beserved by tharr utilitiesunder these trangtionarrangements.
Itiscriticd for these customersthat the Commisson mandate that I TPs implement a planning process that
will identify and address economic enhancement of the system. Asaresult of retall restructuring, no party
inthe wholesale market has any assurance that it will be the load serving entity for the vast mgority of amdll
customers for more than the very near future. As such, there is diminished incentive to make a large
invesment to relieve congestion faced by those customers unless that investment can be implemented
amost immediately and provide enough savings to pay back the investment inavery short period of time.
It is impossble to say with certainty that this market structure will produce the necessary system
enhancements to provide just and reasonable prices.

A combination of new generation and additiond transmission hasaways beenused to serve load
growth and new load. For the states that have restructured their eectricity market, there is no longer a
centrd planning process that identifies need for new generation, the best type of plant to fill the need, or
the best locationfor that plant. Those functions are now provided by the market. We have seen merchant
generationplant development based onthe ability of developersto sdll the output of their plantsat market
based rates.

There is, however, little experience with the development of transmisson infrastructure through

sgnds provided by market-based rates.** Thereisno clear product that a new integrated transmission

13 There have been a few direct current (DC) transmission lines undertaken on a merchant basis.
Such projects can be beneficial but cannot be expected to entirely satisfy the need for system expansion.
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developer canown or sdl and, therefore, it is not reasonabl e to expect that merchant transmissonwill solve
more than afew of the expansion needs of the system. 4

The interaction of the CRR market and the energy markets is extremely complicated making the
prospectsfor widespread merchant transmissiondifficult to gauge. Congestion onthe sysemresultsinhigh
pricesfor generation owners and transmisson remains a monopoly function. It remains true that many of
the generation owners area so tranamissonowners. Thisadds afurther complication to the devel opment
of acompetitive market in thisarea. The Commission should gpproach the development of the merchant
transmisson market cautioudy and demand the demongtration of a rational market system with proven
results before abandoning regiond planning. Therefore, the Commission was correct inthe SMD NOPR
to recognize that there continues to be a strong need for system planning to address the economics of the
system and to ensure the implementation of solutions that benefit consumers.

We are not opposed to transmission projects and other system upgrades being completed as a
private investment, aso referred to as a merchant basis. The ITP planning process should have two
components. 1) analyss of the impacts of proposed merchant projects and 2) sysem andyssto identify
needed reliability and economic upgrades. Transmisson and demand response projects, just like

generation projects, should go through the ITP planning process.

14 Some parties have made proposals where the central form of compensation for merchant
transmission projects is the awarding of incremental fixed transmission rights (or congestion revenue rights
(CRRYy)) that result from adding the new equipment. The economic benefit to consumers from adding new
transmission is the relief of congestion or, in other words, less price differential between low cost points on
the system and high cost points on the system. CRRs get their value from the price differentia between two
points on the system. New transmission that relieves congestion results in less price differentia and,
therefore, the CRRs associated with those upgrades lose value. So, the more congestion that is relieved, the
less vauable the developer's compensation. This provides a reverse price signal. More congestion relief
should result in more compensation for the developer, not less. Market compensation based on CRRs gives
the developer an incentive to stop short of fully relieving the congestion, even if the incremental cost to do
so isminimal and, thus, it is economically efficient to do so.
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While supportive of the NOPRinthisregard, Mid-Atlantic and Midwestern Consumer Advocates
offer severa suggested darifications. To date, the experience of RTOs in implementing a full planning
process that identifies and directs the implementation of system upgrades for rdiability and economic
reasons has shown that there is a great deal of opposition to any entity carrying out a planning function.
Asareault, RTOshave not been fully successful in implementing a process that addresses both economic
as wdl as rdiability concerns. Mid-Atlantic and Midwestern Consumer Advocates suggest severd
darificationsinorder toensurethat aful regiond planning process that accommodates economic expansion
isimplemented.

The Commission should rgject any attemptsto prevent or delay suchaprocess. The Commisson
cdled for RTOs to take on the respongbility of system planning and expansion in Order 2000.*°> The
Commissondirected PIM to establishaplanning process that addresses needed system enhancementsfor

economic ressonsinitsOrder of July 12, 2001 inDocket No. RT01-2."° PIM hasinstituted stakeholder

discussons on this topic, but PIM has not yet filed any proposa with the Commission that would address
this inadequacy in the PIM planning process. The clarifications suggested below are made in order to
reduce the effectiveness of attempts to prevent or delay a full regiona planning process from being
implemented by those who are currently able to take advantage of the economic inefficiency caused by the
inadequacies of the tranamission system.

A. Thel TP Must Have The Explicit Authority To Dir ect Transmission ExpansionFor
Rdiability And Economics

Itiscrucid that the I TP have the authority to direct the expansionof the transmissonsystemwhen,

after analyss, it determines such expansion is necessary for the reliable operation of the system or would

» FERC Regulations Preambles, Para. 31,089 at p. 31,163.
696 FERC 61,061, dip op., p. 30.
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be economicaly beneficid to consumers and no privatdy funded project will provide the needed rdi€f.
The SMD NOPR gives this authority to ITPs. SMD NOPR at 1 348. However, the NOPR contans
conflicting language that could be used by those looking to delay or prevent a planning process frombeing
implemented. The Commisson should darify in the find rule that the ITP will have the authority and the
obligation to direct that system upgrades be implemented to maintain reliable operation of the system and
for the economic benefit of consumers based on an integrated system planning process.

The SMD NOPR proposes a planning process to “identify dl expanson needs on the system,
induding both reliability and economic needs (e.g., to reduce congestion). Itisproposed that the planning
process leave open the question of how and by whom those needs should be met, without favoring one
solution (whether it istransmisson, generationor demand response) over another.” SMD NOPR at 1 347.
This statement is sufficient to describe the very early stages of the planning process. But, in the absence
of astrong and unequivoca statement that the I TP has the authority and obligation to direct an expansion
of the transmisson system for economic needs, this language could be used to cast doubt on whether the
Commisson intends for the ITP to have the authority to direct upgrades for reliability and economic
reasons.

The ITP must have the backstop respongbility for completing necessary projectsif solutions are
not forthcoming from the market. The SMD NOPR requires a review of the costs and benefits of the
expangon proposalsin paragraph 346. If the ITP finds that the upgrade would be in the public interest
based on the cost/benefit analysis, then it would have the authority and obligation to direct that such
upgrades be implemented.

The Commisson mugt not leave any doubt about its desire that the planning process go to

completion. That will require that the I TP direct necessary expansons for both reliability and economics.

20



Otherwise, parties that may benefit from high congestion prices will have a lever to use to frudrate the
process of developing and implementing aregiona planning process. Therefore, the Commission should
clarify in thefind rule that the planning process must be designed to lead to adecisonby the ITP on how
and by whoman upgrade need will be met and direct that a solution be implemented if the need isnot being
met by a merchant project.

B. The Planning Pr ocess Should I ncor porate M erchant ProjectsBut Not AllowHarm
To Consumers By Delaying The Process While Seeking A Merchant Solution.

Consumers are suffering ongoing harmfromthe high pri cesthat result from congestion. Congestion
resultsfrominadequacy inthe transmissonsystem.  This reflects the state of the sysemwhenderegulation
occurred, but may aso bethe result of economic decisons by market participants. The regiond planning
process should move toward a solution to these problems without delay. Any delay inthe processwould
only continue the unreasonable harm to consumers.

The find rule should require that the ITP planning process have a set schedule for establishing the
inputs for its andysis, performing the andysis, reviewing the andysis with the public, and rendering
decisons based on the andyss. The andyss and review should incorporate dl merchant development
proposals and decisons would be made accordingly. The processshould lead to afina determination and
implementation of needed solutions. The process should not create undue delay in order to provide
opportunity to merchant development at the expense of consumers.

The SMD NOPR statesthat the planning processis“intended to supplement ... privateinvesment
decisons” SMD NOPRat 1346. Mid-Atlantic and Midwestern Consumer Advocates disagreethat the
planning processis supplementa. The planning processwill be potentidly incomplete and inefficient unless

dl projectsare integrated under one process. The planning process should ensurethat consumersreceive
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benefits, and that improvementsin market efficiency are achieved. Delaying or weekening the processonly
frustrates that purpose.

C. Each ITP Should Have A Regional Planning Process

The SMD NOPR sates that a “planning area need not coincide with the geographic area of a
Commission-gpproved RTO or independent transmission provider required by this rule” SMD NOPR
a 9 340. There needsto be anentity that has the explicit obligation to implement a planning process and
the explicit authority to direct expanson of the sysem. The Commisson’s satement that aplanning area
need not coincide with the geographic area of an ITP could result inresstance to an ITP' s effort to
implement a regiond planning process. This could dso result in an ITP itsdf ignoring its obligation to
implement suchaprocess. The Commission should encourageinformation exchange between I TPsbeyond
a broad area and the coordination of the planning processes of multiple I'TPs as appropriate. However,

the Commissonshould be explicit that each I TP hasan obligationto inditute a planning process of its own.

The SMD NOPR also states that the area covered by PIM, MISO and SPP be a “regiond
planning area.” The implementationof the planning process that addresses expans onfor economic needs
is complicated and unprecedented. A sngle process encompassing thislarge region invites adminigrative
and palitica difficulties that may unreasonably delay the process. Again, each ITP should have its own
regiond planning process and produce its own expansion plans. The ITPs should be encouraged to
exchange information and coordinate between other regions within thar own planning processes.
Expansion of this process for super-regiond basis should take place only after the anticipated regiond
processis thoroughly tested.

D. Existing RTOs Should Implement A Planning Process mmediately
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The SMD NOPR cdls for implementation of aregiona planning process that addresses system
expansion for both reliability and economic reasons. SMD NOPR at ] 345. The NOPR proposes that
the process start within 6 months after the effective date of the find rule and that the first regiond
transmisson plan be completed within 12 months after the effective date of the find rule. SMD NOPR a
11345. Mid-Atlantic and Midwestern Consumer Advocates bdieve that exiting RTOsshould be ordered
to implement this requirement immediaidy. Thisis necessary so that existing congestion can be relieved
through economic expansion of the tranamisson sysem. The existing RTO, and 1SOs have planning
processes which are being implemented or are at an advanced state of development. Thus, a Sx month
delay is unnecessary and is unfair to consumers. Exising RTOs should immediately submit a planning
process to address economic expanson of the system.

E. Merchant Transmisson Companies Should Be Paid A Set Amount For Building
A Rdiability Upgrade

The SMD NOPR gates that the planning process should firg “identify al expansionneeds on the
system, induding both reliability and economic needs(e.g., to reduce congestion).” SMD NOPR at § 347.
The NOPR dates that “the planning process should be open to dl industry segments.” The NOPR goes
on to date that “dl partiescould propose projects.” Mid-Atlantic and Midwestern Consumer Advocates
support these satements. We urge that the Commission be explicit that reliability upgrades need not be
built on amerchant basis. The system long in place in PIM, where transmission owning utilities have the
responsibility for rdiability upgrades hasworked wel. Transmission ownersthat build rdiability upgrades
should not be additionaly compensated by being awarded a collection of financid rights that result from
that transmissonupgrade. These benefits should only apply to lines which are constructed onamerchant

basis.
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F. The Planning Process Should Attempt To Identify The Beneficiaries Of An
Economic System Expansion And Assign The Costs To Those Beneficiaries

In the transmission pricing section of the NOPR, the Commission proposes a “matching of
beneficiariesand cost recovery responsibility...” SMD NOPR at 1197. The Commission statesthat “ our
preferenceisto alow recovery of the cost of expansion through participant funding, i.e., those who benfit
from a particular project (such as a generator building to export power or load building to reduce
congestion).” SMD NOPRat 1197. The Commisson goes on to propose that “participant funding may
be an acceptable pricing policywherein anindependent entity determines: (1) the cost of and respongbility
for needed upgrades; (2) congestion price signasto which the customer responds (along with congestion
revenue rights); and (3) the assumptions underlying the power flow analyss” SMD NOPR at 1198.

Mid-Atlantic and Midwestern Consumer Advocates support this pricing methodology. The
Commissionshould darify that inthe case of aregiona planning processin which the ITP directsthat there
be a system expansion for economic reasons, the principle of “participant funding” means that the ITP
would identify the beneficiaries of that economic expansionand the cost of the expanson will be dlocated
to those customers through regulated transmission rights. 1t should be recognized, however, that many, if
not most transmission projects, provide benefits to the system as awhole and costs should be dlocated
accordingly.

G. Cost Allocation Should Be Applied By Thel TP On A Case-By-Case Basis

The SMD contains adefault cost alocation for new transmisson invesment. SMD NOPR at
200. Thereisa prefaceto thisproposal that it isto be used “[i]n the absence of independence.” Id. The
NOPR contemplatesvery large planning areas. Itisdifficult to establishasinglerulefor cogt dlocation that

worksfor the myriad of situationsthat can ariseinasngle planningarea. Thefind rule should establishthe
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principle that the beneficiaries of the system enhancement should pay the cost for that enhancement and
direct the ITP to make a case-by-case determination of the areas that benefit for eachnew project. Once
ITPsareoperationd, they should not rely onadefault pricing principle. Therefore, the Commission should
darify that the default mechaniam is only gpplicable as atemporary measure until the I TP, whichisrequired
to be independent, is operational.

V. LONG TERM RESOURCE ADEQUACY (1 457-550)

A. Introduction

The continued reliability of the dectric supply must be the bedrock upon which SMD rests. The
Mid-Atlantic and Midwestern Consumer Advocates support the Commission’s proposal to mandate that
each | TP adopt along term resource adequacy mechanismthat will ensure adequate dectric supply for its
region. TheMid-Atlanticand Midwestern Consumer Advocatescommend the Commissionfor recognizing
resource adequacy as an essentiad component of Standard Market Desgn.  The Mid-Atlantic and
Midwestern Consumer Advocates are concerned, however, that the Commission’s proposed approach
to ensuring long termresource adequacy isincongstent withthe commercia needs of statesthat alow retail
choice, and that it may not best serve the interests of those states that retain fully bundled and regulated
retall service.

Mid-Atlantic and Midwestern Consumer Advocates s comments firgt outline the principles of a
well-designed resource adequacy mechanism. We then discuss the dements of the SMD proposal that
ather satify these design requirements or are incompatible with these principles. Findly, wewill propose
an dternative to the SMD NOPR adequacy requirement, and discuss how the dternaive mode better
meets the design requirements.

The Mid-Atlantic and Midwestern Consumer Advocates emphasize that the following comments
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reflect an approach to resource adequacy that would function optimaly in the regions we represent. To
the extent that our counter-proposal is not optimally suited to a specific region’s needs, we would

encourage the Commission to make appropriate modifications.
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We recognize the deficiencies of the existing ICAP mechanismsin PIM, ISO-NE, and NY1SO.
The Commissionshould not confuse a capacity market-based gpproach to long term resource adequacy
withthe defective | CAP markets currently used inthe Northeast. Mid-Atlanticand Midwestern Consumer
Advocates submit that a properly desgned capacity market can effectivdy promote long term resource
adequacy, protect againgt the exercise of market power, and produce reasonable prices. The modd we
propose in these comments is designed to achieve these goas.

B. Principles Of A Well Designed Resour ce Adequacy Mechanism

A properly designed long term resource adequacy mechanism must recognize and address the
prevaling conditions of the market. Given the current sate of eectricity markets discussed above, we
believe that along term adequacy mechanism must be founded on the following principles.

1. Provide Reasonable Assurance To Consumers That There Will Be
Sufficient Generation Resources To Protect Reliability

Financia forward and options markets for eectricity are poorly developed. Asaresult, energy
prices done provide insufficient information to merchant developers regarding the best options, in
technology and sitings, for infrastructure investments. Moreover, in the case of market failure, where a
resource need is recognized through the RTO planning process but no merchant solution has emerged, a
process must be in place to ensure needed resources are congtructed in atimely manner.

The long term adequacy mechanism must provide each market with a measurable degree of
assurance againd retail customer load shedding. To do this, aproper long term adequacy mechanism must

ensure that sufficient cgpacity isingtaled and committed to the RTO/I TP,
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2. Effectively Mitigate Market Power
At present, mogt, if not al, of the power markets in the U.S. are characterized by concentrated
ownership of generation and limited demand-side participation in energy and capacity markets. For
example, according to the PIM Market Monitor’'s State of the Market Report 2001, concentrationsin
the daily and monthly ICAP markets, as measured by the Herfindahl-Hirschman Index, averaged 2,700
and 3,800 respectively withmaximumvalues of 5,500 to 10,000 respectively. Thisindicates moderately
high concentration to near perfect market power. The degree of supply concentration often leads to a
Stuation where suppliers have farly complete information regarding the aggregate market demand.
Although hilaterd contracts can, in theory, hdp mitigate the impact of that knowledge, suppliers are ill
able to exercise market power by drategicaly withholding capacity. Inaddition, demand side participation
in either the energy markets or capacity markets is limited, so supply and demand interactions cannot
effectivdy mitigate market power. The structure of the long term adequacy mechanism must take into
account the potential of a highly concentrated supply to exercise its market power and consequently
incorporate features that mitigate that market power.*
3. Produce Reasonable Prices
The long term adequacy mechanism should produce prices thet reflect the vaue of capacity to a
region. When aregion requires additiona capacity, prices should be a function of the resource’' s annua
fixed carrying charges less revenues from the energy and ancillary services markets. Smilaly, exiging
generation should have the opportunity to earn revenues from the capacity market equd to the going

forward fixed codts of the resource less dl other net revenues. The long term

7 Even with the adoption of a design that mitigates market power, there needs to be continued
monitoring and mitigation of anticompetitive behavior in capacity markets.
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adequacy mechanism should not serve as a source of revenues to subsidize the costs of otherwise
UNECONOMIC resources.
4, Not Unnecessarily Limit The Portfolio Choices Of Buyers And Sellers
Buyersand sdllersshould be free to acquire the mix of contracts, owned resources or spot market
purchases that best meetsthelr commercia needs. The sructure of the long term adequacy mechanism
should not impose obligations or conditions on ether supply or demand resources that are not absolutely
necessary to ensure that the RTO will have reasonable assurance of adequate capacity.
5. AllowAll Resour ces (Generation, Demand, Transmission) To Participate
Allowingdemand sideresourcesto actively participate inthe energy and capacity marketsiscritica
to the development of arobust and liquid power market. In addition, demand participation can serveto
mitigate saller market power. Just as the Commission has recognized the need for the development of
active demand resource participation in energy markets in order to promote truly competitive energy
markets, so should the Commission recognize the need for, and activdly promote demand resources
participation in capacity marketsin order to move toward greater competitionin capacity markets. Thus,
itiscriticd that the long term resource adegquacy mechanism adopted in this proceeding enhance, or a a
minimum, not impede, existing levels of demand participation in capacity markets.
6. Accommodate Both Bundled Native L oad And Retail Choice Programs.
State regulatory oversght of the sdle of dectricity to retal consumers is not uniform across the
nation. Whilemany states continueto tightly regulate the adequacy of generationin ther jurisdiction aswell
as the price at which éectricity is supplied to retall consumers, others such as many of the gatesin the
regionencompassed by Mid-Atlantic and Midwestern Consumer Advocates, have dlowed some leve of

competition in the pricing and supply of eectricity to retail consumers. There is not even substantia
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uniformity as to how retall choice programs work among individud dates dlowing retal choice.
Consequently, awell designed long term resource adegquacy mechanism must accommodate the varying
needs of retall consumersinboth bundled native load states and in retail choice states. Such a mechanism
should not impose impediments or barriers to Load Serving Entities that raise the cost to comply with
resource adequacy requirements so high as to effectivey eiminate their ability to continue to actively
participate in retall choice programs.

C. The Commission Should Require A Mechanism To Ensure Resource Adequacy
In Standard Market Design

Mid-Atlantic and Midwestern Consumer Advocates commend the Commission for induding a
resource adequacy requirement initsstandard market designinitiative. Aswe stated above, we agreewith
the Commission that spot market prices do not consistently signa the need for new infrastructure in the
électric power industry. SMD NOPR at {4618,

Our officesfurther agree withthe Commission where it dates. "Resource adequacy today must be
assessed at the regiond leve. Because dl customers in an interconnected region are interdependent, a
shortage of resources for some customers in the region can lead to ashortage for the entire region, which
threatens reliable grid operations and risks sustained shortages with attendant high prices for the region.”
SMD NOPR at 1 458. We agree with the Commission that without a uniform resource adequacy
requirement, load-serving entities will plan for varying amounts of reserves. SMD NOPR at 1 469-473.

Under such a scenario, parties are able to "lean” on the system and obtain aleve of adequacy that they

18 |n paragraph 461, the Commission asserts that "spot market prices that are subject to mitigation
measures may not produce an adequate level of infrastructure investment even after a shortage occurs.”
Mid-Atlantic and Midwestern Consumer Advocates note that, while this statement may be true, it is
incomplete. Mitigation measures generally alow for revenues that far exceed profitable levels. Moreover,
such mitigation measures are designed to provide appropriate levels of energy revenues in a market that also
provides capacity revenues. The Commission points to no evidence of mitigation measures stifling expansion
of generation and transmission resources. Some regions of the country which are subject to markets that
incorporate mitigation measures in their tariffs have actually experienced over-development of generation
resources.
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did not help create. As stated in the NOPR, "the current physical configuration of the transmisson grid
often exacerbates [the free ridership] problem because it is often difficult to impose the results of one
party’s shortfal solely on that party.” SMD NOPR a 1 472.

Given the gate of the indusgtry, the interconnected nature of the grid, and the vitd importance of a
relidble dectric supply, a resource adequacy requirement is essentid to the Commission’s efforts to
gandardize markets. Wesupport several principlesaddressed inthe NOPR regarding resource adequacy.
However, we have concerns regarding the specific mechanisms proposed in the NOPR.

1 Basic Features Of The Resour ce Adequacy Requirement ( 474-508)

a The Demand Forecast And Level Of Reserves Should Be
Determined By The I TP/RTO (Y 485-493)

In the NOPR, the Commission seeks to require that the Independent Transmission Provider
perform an annua demand forecast for its region. SMD NOPR at { 485. The Mid-Atlantic and
Midwestern Consumer Advocates fully support this requirement. PIM and other regiona 1SO’s have
performed demand forecasts of this nature inthe past and it should be feasible for newly created ITPsto
do so aswell.

The Commission proposes that the resource adequacy leve for a region should be set by the
Regiond State Advisory Committee. SMD NOPR at 1490. Our offices do not agree that the RSACs
should be required to take this respongibility in every region of the country. InPJM, for example, the state
commissions have relied on the regiond expertise of the 1SO to identify the reserve level necessary to
achieve reliable and adequate service. Where the responsibility for setting the reserve requirement rests
with an ISO/RTO, or where that respongbility is determined to more appropriately be conducted by the

ISO/RTO, states should not be required to take back that responsibility.
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As noted below in our counter-proposal, we bdieve that an arbitrary adminigtratively determined
12% capacity reserve margin could result in inadequate reserve margin requirements in some regions.
SMD NOPR at 1 493. Ingead, the Commission should dlow the ITP/RTO to set the capacity reserve
percentage based on ardiability standard deemed appropriate for the region. In the PIM/MI1SO region,
that percentage should be set in order to achieve the standard of one day in ten years loss of load
probability (*LOLP’). One size does not fit dl in this Stuation, and the Commission should not set a
percentage figureas a minimum basdline. Instead, each ITP should establish an appropriatereserve level
which should be gpproved by the Commission and/or by any appropriate state authorities.

b. L oad-serving Entities (1 494-496)

Mid-Atlantic and Midwestern Consumer Advocates agree with the Commission that LSES must
support regiond resource adequacy through the acquisitionof acombinationof resources. SMD NOPR
a 1494. The Commisson atesthat for LSEs other than large retail industrid or commercid customers,
"their reserves may indude the ability to reduce their own demand on the grid." SMD NOPR at 1495
(emphegs added). Consumer Advocates are concerned that the use of the word “may” in the SMD
NOPR might be interpreted to mean that ITPs, RTO or | SOscan decide whether or not to alow the use
of demand resources as a means of megting resource adequacy requirements. We submit that the
Commissionshould requirethat dl ITPs, RTO and | SOsfadilitate the development and the use of demand
resources to ensure that L SEs are dlowed to indude demand reduction potentia intheir reserve portfolio.
Only active facilitation of demand resourceswill ensure that demand isableto play an active role inensuring

long term resource adequacy.
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C. Load-serving Entity’s Share Of The Regional Resource
Requirement (1 497-503)

We agree withthe Commissionthat the regiona demand forecast should be forward looking and
that an LSE’s capacity requirements should be determined based on its most recently documented load
ratio share. The method of alocating reserve requirements to meet that regional demand forecast should
be based on the best available |oad data at the time the allocationis made. This method is more accurate
and less subject to manipulationthan one in which LSE futureloads are projected. SMD NOPR at 1499.
Thisisparticularly true inregions with retail choice states, such asinthe PIM region, where LSEs oftendo
not know from month to month, never mind from year to year, the leve of their future load.

The Commission seeks comment on how much time should pass between when the forecast is
made and when the LSE must meet its obligation. SMD NOPR at §502. Under our counter-proposal,
the ITP/RTO would forecast the regiona requirement for a6 or 12 month period starting 12 to 18 months
after the auction. At thetime of the auction, dl L SEs would be informed of their expected obligations given
their current loads. This natification could be made up to three monthsinadvance of the auction, alowing
L SEstimeto contract for capacity to satisfy their capacity obligation, if they so choose. Sincethe purpose
of the auctionisto secure adequate capacity commitmentsonaregiond basis, individud L SE’ s obligations
will not be determined until the settlement period. See section E below for a complete discussion of our
long term adequacy counter-proposal.

d. Resources That Can Satisfy The Resour ce Needs (1 503-508)

The Mid-Atlantic and Midwestern Consumer Advocates support the Commission’ sassertionthat
self-supplied generation, distributed generation, and firm contracts that are tied to specific generators and

are recallable, can be used to saidy the capacity requirement. SMD NOPR at 1 504-505. It is
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imperative that dl resources committed to provide capacity to aregion be available to provide energy and
count only towards one region’ s capacity resource requirement. Inaddition, we support the Commisson’s
requirement that resources committed toward the reserve requirement be ddiverable to the load it backs.
Asthe Commission notesin the SMD NOPR, capacity will be of little use if the energy cannot actudly be
delivered to the load.

We support the Commission’ sinclusonof demand Side response asaway to satisfy the adequacy
requirement. However, we do not believethat the 3to 5 year commitment period envisoned inthe NOPR
is practica or consstent with the commercid requirements of a demand response program. Demand
response programs are just getting started and, given the limited informationregarding their operationand
performance, customers may be reluctant to participate in programs that require commitmentsthet far in
advance. The counter-proposal we describe below relies on a shorter, 18 month ahead commitment
period of 6 months duretion, thus better accommodating demand response programs.  The 18 month
planning horizon dlows owners and operators of biddable resources greater certainty and thus greater
ability to assess what programs they will be willing and able to participate in during future obligation
periods. Inaddition, the counter-proposa we describe doesnot preclude the parti cipation of demand-side
resources.

2. Resour ce Standar ds ( 509-519)

The technicd evauation of the capabilities of the resources that will be used to meet a region’s
adequacy needsis criticaly important. In thisregard, we agree with the Commisson that the ITP, "must
be stisfied that the generation is physicaly feasble; that is, the generating units are capable of generating
the power planned, and enough transmisson is available to ddliver the power from the generating Sation

to the particular load. The generating units under contract must be real and specific generators.” SMD
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NOPRat 511. Theresponghility for verifying that generating units can perform as dlaimed and that thelr
output is ddliverable to loads in the region should fal on the independent ITP/RTO.

The Mid-Atlantic and Midwestern Consumer Advocates are opposed to the North American
Energy Standards Board ("NAESB") beingcharged™... todevel opmore detailed standards for determining
whether resourcessatiy theresource adequacy requirement...” SMD NOPR at §510. NAESB’sstated
purpose is to develop business practices. Resource adequacy is not a business practice. The job of
veifyinggenerationresourcesfor longtermadequacy purposes should rest with theindependent ITP/RTO
consgtent with any relevant technica standards established by the North American Electric Reiability
Council ("NERC"). ThelTP or RTO is better able to resolve these issues for its region because it has
broader regiond stakeholder participation and an independent Board that it accountable to this
Commisson.

We agree that, in the interest of encouraging infrastructure development, resources whichare not
yet complete should be alowed to participate in the resource adequacy market. SMD NOPR at 512
Our counter-proposd dlows aresource that satisfies ITP/RTO development milestones to participate in
the proposed capacity auction. However, we disagree with the Commission’ s proposd that Commission-
gpproved termswould provide a contract sufficient basis for quaifying generation under development as
acapacity resource. SMD NOPR at 1512, Experiencein PIM, for example, demonstrates that only a
percentage of generation in queues extending multiple years into the future will be built. The ITPRTO is
mogt familiar with the chalenges of building generation in its region and should establish the proper
standards for establishing when and under what conditions a facility under development qudifies as a
capacityresource. Thesameshould aso apply to transmission resourcesnot yet completed. SMD NOPR

at 7 516.
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The Commissionreguests comment on whether a contract for power from an unspecified source
which includes liquidated damages should be included in the resource adequacy plan. SMD NOPR at |
513. TheMid-Atlanticand Midwestern Consumer Advocatesopposesuchrelianceon liquidated damages
contracts. Liquidated damages do not provide adequate incentives to maintain reliability. They are a
penaty and do not ensure the lights go on when the switch is turned on. Liquidated damages do not
addressthe economic harm to consumers of falure to perform. For purposes of resource adequacy, only
capacity from identified resource generation should be induded. In addition, safeguards must be
established to avoid double counting of claimed capacity resources among regions.

Inorder for agenerationadequacy requirement to work, qudifying generationmust be ddliverable
over the transmisson system to the load in question. The Commission seeks comment on whether aload-
serving entity should be dlowed to meet the ddiverability requirement smply by committing to pay
congestion costs no matter how high the price. SMD NOPR a 9 514. We do not believe that thisis
appropriate. Asthe Commissonidentifies, thisscenario could resultinatota of commitmentsthat exceeds
the available capacity of a bottleneck interface. Under this scenario, the ultimate objective of aresource
adequacy mechanism will not be achieved.

Mid-Atlantic and Midwestern Consumer Advocates agreewiththe Commissionthat the ITP/RTO
must have confidence that demand response resources will be avalable during times of shortage. SMD
NOPR at 1517. Demand response should include biddable demand reduction, interruptible load, and
other dependable |oad management programs, as stated inthe NOPR. We agree that, as with generation
resources, the ITP/RTO mug be able to inditute standards to provide assurance that demand response

resources are available when needed.
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3. Planning Horizon (1 520-525)

We agree with the Commission that the planning horizon should be a matter for regiona choice.
SMD NOPR at §523. We disagree, however, that the Regiond State Advisory Committees should
determine the planning horizon for the region. We firmly believe that a well composed, independent
ITPRTO, wel versed in energy industry issues, should determine the planning horizon appropriate for its
territory. In addition, we submit that the Commission has confused the concept of planning horizon with
the concept of commitment period. The two concepts are different and could, and likely should, be
different periods.

The Commisson in the SMD NOPR proposes a planning horizon and a commitment period of
three to five years ahead of the time period in which the resources will be needed. Mid-Atlantic and
Midwestern Consumer Advocates do not necessarily oppose a three to five year planning horizon, i.e.
forecasting demand three to five years ahead and assessing resource adequacy to meet that demand three
to five years ahead. However, acommitment period that would require LSES to have dl resources lined
up to meet those forecasted demandsthat far ahead causes substantial concerns. A long term commitment
period that allows for the development and construction of basaload or pesking generation is not feasible
inaretall access dtate, nor isit a necessary component of a resource adequacy requirement.

Firg, such a lengthy lead time may, as the Commission points out in the SMD NOPR, be
incong gent withthe needs of competitive suppliersand inconsgent withthe uncertaintiesthey faceinretall
choicestates. Asthe Commisson Sates. "L oad-serving entitiesin retail choice states would benefit from
ashorter planning horizon because it would reduce their business risk associated with demand forecast
error. Also, they may not want to enter into bilatera contractsfor suppliesfor atime period that islonger

than the duration of their contractswiththar cusomers.” SMD NOPR at 523. While the Commission
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uses the term “planning horizon”, it clearly means “commitment period” aswell sncethe NOPR relates
LSE obligationsto this period. Traditiona planning horizons of utilitiesin the past have often trended out
10 to 20 years in the future. Such a lengthy planning horizon today would greetly outlast most retail
contracts. Even the shorter three to five year planning and commitment horizon envisoned in the SMD
NOPR suffers the same defect.

Second, lengthy commitment periods are not necessary to accomplish resource adequacy. The
combination of price 9gnds from the energy market and regiond planning informeation published by the
RTO should provide sufficient information and incentive for devel opersto build new base-load generation
and to develop demand side programs under most circumstances. It is the pesking units that run only a
short time during peak hours that may not recover dl fixed costs in spot energy markets and that
consequently may require the additiona incentives provided by a resource adequacy requirement. The
capacity market supplements the revenue stream to base load resources and provides primary revenues
to resources huilt principdly to ensure the rdiability of the power system, that is, peaking resources.
Moreover, irrespective of the resourcetype, the RTO requiresa commitment period that is sufficiently long
for it to have confidence that resources committed today will be available to the region tomorrow. Also,
if inadequate resources are available, it must have suffident time to secure additional resources on an
emergency basis.

The Commission requests comment on the role the Regiond State Advisory Committees should
play in determining resource adequacy requirements and planning horizons. The Mid-Atlantic and
Midwestern Consumer Advocates do not believe the RSACs should determine the reserve requirements
or planning horizonfor the PIM and Midwesternregions. SMD NOPR at | 524. Inthe PIM region, this

functionis currently undertaken by PIM, with state commission input, on aregiond basis. We support this
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method for PIM. Accordingly, we do not offer comment on how to resolve alack of consensuswithin the
RSA C regardingthe appropriate planning horizon, or onwhether the Commissionshould provide maximum
and minmum lengths for planning horizons. SMD NOPR at 9 524. Each region should address these
issues in amanner that best satisfies regiona needs.

4, Enforcement ( 526-541)

The Commissionproposes an enforcement mechanismthat hastwo components. Firgt, LSEswho
do not meet ther resource adequacy requirement would be required to pay a Commission-set tariff pendty
for energy taken off the spot market. SMD NOPR at §1527. Second, the Commission would requirethat
spot market eectric service of aload-serving entity that fails to meet its reserve requirement be curtailed
firgt, should the ITP/RTO determine that curtallment isnecessary. SMD NOPR at §527. Neither of these
enforcement proposas will work, particularly in states with retail access.

Regarding the firg proposal, the Mid-Atlantic and Midwestern Consumer Advocates are
concerned that the adminigtratively determined per-megawatt-hour pendty will smply become a cost of
doing businessif economic conditions warrant paying the penaty rather than acquiring necessary reserves.
Adding the risk of substantial pendlties exacerbates the risk of uncertainty faced by competitive LSESin
developing markets. Thesecircumstancesare avoided inour counter-proposal, asthe per-megawatt cost
of resource adequacy, in the form of abaancing price, will be known inadvance. Those L SEsthat do not
acquire adequate reserveswill Smply pay the predetermined balancing price. Thisconceptissmilar tothe
Commission’s approach to encourage baancing in the natura gas industry, in which it favors the use of

market mechanismsin lieu of pendties to ensuring adequate service.
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The Mid-Atlantic and Midwestern Consumer Advocates are adso concerned that the pendty
systemproposed inthe NOPR could be easly avoided. In the proposa, pendties are applied to the spot
market purchases of anL SE that did not fulfill its resource adequacy obligation. If an LSE thet did not fulfill
its resource adequacy obligation acquires energy through abilateral contract with a separate entity thet is
buying the energy off the spot market, there is no improvement in rdiability (no resourceswere secured in
advance for the LSE'sload) and there is not possibility of a pendty for any party. This Smple Srategy
would undermine the effectiveness of the resource adequacy proposd in the NOPR.

The Commisson’s proposd to physicdly curtall eectricity that LSES take off the oot market
during timesof shortage may aso not be practica throughout the country. As has been stressed repeatedly
by many stakeholders throughout this process, the Mid-Atlantic and Midwestern Consumer Advocates
believe that the resource adequacy proposd’s physical curtalment provisons will not work well in retall
access states. Most L SEs, dectric utilities and regionslack the technology and meters necessary to curtail
sarvice to one set of customers while retaining service for those living next door who are served by a
compliant LSE. Additiondly, as noted above, it would be very difficult to have a three year generation
planning requirement on load serving entitiesthat may not exist threeyearsfromnow. In Pennsylvania, for
example, competitive suppliers were serving over 8,000 megawatts of load (about one third of the totd)
in April 2000. Today, they are serving only about 2500 megawaits. The remainder have returned to the
utility providers of last resort. Many of the LSESs that served load in 2000 have since exited the market.
In our counter-proposal, discussed below, the problem of |oad changing among LSES is resolved through

the balancing mechaniam.
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S. Summary

The Mid-Atlantic and Midwestern Consumer Advocates agree with the Commission’ sproposals

in the SMD NOPR with respect to the following mgor issues.

spot market pricesdo not consgtently signd the need for new infrastructure in the eectric
power industry;

resource adequacy must be assessed at aregiond leve;

the ITP should perform an annud demand forecast for its area and assess whether the
collective resource plans of |oad-serving entitieswill adequately meet forecasted demand,

the ITP should assign each L SE itsshare of the resource adequacy requirement based on
its most recent load data;

resources used to satisfy resource adequacy requirements should betied to specific units
and the energy from those units should be deliverable to the load backed by the units;

sdlf-supplied generation, distributed generation, demand side response, and firmcontracts
that are tied to specific generators and are recdlable can be used to satisfy the capacity
requirement.

The Mid-Atlantic and Midwestern Consumer Advocates would recommend that the Commisson

adaopt the following modifications on severd mgor issues.

RSACs should not determine the level of resource adequacy for every region of the
country;

a12% reserve requirement should not be adopted asanationd minmum; instead areserve
requirement standard should be determined based onthe needs of aregionand should be
done onthe basis of ardiability criterion such as the one day intenyears LOLP standard;

verificationof generation resources for long term adequacy purposes should rest withthe
independent I TP congstent with NERC rules,

the ITP, not the RSAC, should determine the planning horizon for its territory;
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. the Commission’ s enforcement mechanism may prove unworkable, particularly in aretall
access state, and should not be adopted.

For these reasons, the Mid-Atlantic and Midwestern Consumer Advocates offer a different
proposa in Section E below.

D. A Centralized Procurement Auction Model I's Necessary To Ensure Resour ce
Adeguacy

Long term resource adequacy is a public good. The Commission recognizes this in the SMID
NOPRwhereit discusses the “free rider” potentid injustifying the need for along termresource adequacy
mechanism. SMD NOPR & 1 469 - 473. The Commission notes that without a resource adequacy
requirement, in an environment where regiona reserves are made available to dl, L SEs can reduce their
own reserves and rely on the resources of others, leading to systematic under-investment in the resources
needed for rdiability in the region. Yet, consdering the importance of dectricity in our economy and
indeed ineveryday lifeinour society, shortagesand ther attendant price hikesand blackoutsare politicaly
unacceptable. Furthermore, they threaten the hedlth and safety of consumers and threaten the economic
viability of busness and industry. This combination of the nature of dectricity as an essentid product
combined with the free rider potentid in regiond markets leads to the need for greater regulatory
intervention in the capacity market. Asthe Commisson itsdf notesin footnote 218 of the SMID NOPR:
“. .. public goods provide one of the strongest argumentsfor government
interventionin the marketplace: not only doesthe market fall, but it canfall
miserably.”

SMD NOPR at 1472, Footnote 218.

The questionremains, however, asto how muchregulatory interventionin the provision of capacity

IS necessary to protect consumers from unreasonably high prices or power shortages. Mid-Atlantic and
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Midwestern Consumer Advocates have struggled with this issue, as have many market participants
throughout this region and in the Northeast. A concept that has developed in a work group process
undertaken by market participants in the PIM, New Y ork 1SO and 1SO New England regions (referred
to herein below as the “Northeast 1SOS”), known previoudy as the Joint Capacity Adequacy Group
(“JCAG"), and more recently as the Resource Adequacy Mechanism (“RAM”), is a centrdized
procurement mechanism for satisfying load obligations for long termreserves. Wherethe nation hasfound
it necessary to provide for apublic good in other contexts, for example the interstate highway system or
nationd military defense, centra procurement of the public good has proven a satisfactory means of
resolving the free rider problem. The central procurement model for resource adequacy is intended to
accomplish asmilar result, but to maintain some market dementsin the pricing of the public good.

Market participants from the Northeast |SOs, as well as spokespersons for the Northeast |SOs
themselves, presented severa proposas for Commission condderation a the Commisson’s November
19, 2002 Technica Conference on Long Term Resource Adequacy, that al share a amilar overdl
congtruct, i.e. the centraized procurement model. The resource adequacy proposa submitted at that
Technicd Conference by the Pennsylvania Office of Consumer Advocate is one of those centrdized
procurement models. While dl the modeds recommended by these northeastern market participants and
stakeholders share a common centralized procurement auction foundation, the detalls as to how each of
those modds is to be implemented differ in Sgnificant ways that will have important market impacts for
retail consumers and LSEs in terms of the price of long termresource adequacy and the ability of demand
resources to actively participate in the centraized procurement auction.

Mid-Atlantic and Midwestern Consumer Advocates support the proposal submitted by the
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Pennsylvania Office of Consumer Advocate a that Technicad Conference as the modd that best satisfies
the principles of awell-designed long term resource adequacy mechanism as discussed above in Section
B and below in Section E of these comments. That modd ispresented in greater detall below. Thismodel
provides for long termresource adequacy, withactive participation by demand resources, while mitigating
the potential exercise of market power, producing reasonable pricesfor capacity and accommodating the
unique needs of retail choice states. We bdlieve that the other proposals submitted at that Technical
Conference do not satidfy dl the concerns laid out above, eventhough those proposals are aso based on
acentralized procurement auction model. We will reserve comment onthose details, however, until after
we review any actua proposals submitted by those other parties in their January 10, 2003 comments on
thisissue.

E. Consumer Advocate Proposal®®

1. Overview

Mid-Atlantic and Midwestern Consumer Advocates offer a proposal to the resource adequacy
mechanism endorsed in the SMD NOPR. Our proposa was presented by the Pennsylvania Office of
Consumer Advocate at the Commisson's November 19, 2002 Technical Conference on Resource
Adeguacy. We bdlieve that it reconciles the reliability needs of the power system with the broader goal
of developing truly competitive power markets and is consistent with the above mentioned principles.

Stated broadly, the proposal isfor anRTO administered capacity auctionthat combines an adminigraively

19 The Mid-Atlantic and Midwestern Consumer Advocates would like to acknowledge the assistance
of La Capra Associates in the preparation of this resource adequacy counter-proposal. La Capra Associates
is a consulting firm specializing in energy planning and regulatory economics. La Capra Associates has
extensive experience in the development of more competitive energy markets and has been involved in
electric restructuring matters, including the initia restructuring proceedings, in Pennsylvania. Additionally,
La Capra Associates has assisted members of the Mid-Atlantic and Midwestern Consumer Advocates at
PIM and in matters at FERC.
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determined capacity requirement, market-based pricing witha price calling, adaly baancing mechaniam,
and a backstop mechanism.

Please notethat we do not believe that the spot market (either for energy or capacity) isintended
to replace proper risk management by sdllers and proper investor due-diligence in the power plant
development process. Our modd does not anticipate that the RTO will become the primary buyer of
capacity or that the capacity spot market will or should provide long term revenue certainty to sellers of
capacity. Webdievethat both of these goal s—the acquisition of capacity and long term revenue stability --
are best fulfilled through bilatera contractud arrangements between LSES and capecity sdlers.

The capacity market, as we conceive of it, then, is designed to provide ameans for the RTO to
fulfill its obligation as ultimate guarantor of regiond rdiability per the SMD NOPR. The modd we outline
bel owisintendedto provideareasonable opportunity for capacity resources that commit to PIM to recoup
their opportunity costs, to provide some amount of revenue stability to pure peaking resources (those most
a risk in the energy market), and to give suffident warningto the RTO that it needsto invokeits backstop
function before ardiability crigs arises.

Our proposa contains five mgor components:

* Anadminigratively determined regiona capacity requirement

* AnITP/RTO administered capacity auction

»  Market-based pricing subject to bid limits

* A daly baancing mechaniam

* A backstop mechanism.
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Takentogether, the above components will provide the adequate reserves necessary to achieve ardiable
eectric grid funded inafar manner by market participants. Each of these componentsis discussed below.
2. An Administratively Deter mined Regional Capacity Requirement
Under our counter-proposa, the ITP/RTO would establish aregiona capacity requirement usng
an agreed upon standard such asthe one day in ten yearsloss of load probability. The ITP/RTO would
inform each L SE of its expected dlocation of the regiond capacity obligation for the next commitment
period based on their current loads. Based onthisinformation LSES might then purchase or sdll capacity
onthe bilateral market prior to the auction. Any deviations between owned or contracted for capacity and
obligation during the commitment period is handled through the balancing mechanisms described in detall
below.
3. An ITP/RTO Administered Capacity Auction
The ITP/RTO would hold anauctionperiodicaly to secure supply (capacity contracts) for a6 or
12 month capacity commitment period 12 to 18 months hence. Holding regular auctionsis intended to
dlowfor farly easy entrance of capacity resourcesintothe market and to facilitate the regular dissemination
of information regarding the regiona capacity postion. The 12 to 18 month lead time between the auction
and the commitment period? isintended to coincide withsome reasonable estimate of the amount of time
the RTO would require to secure capacity on an emergency basis per its backstop role. A capacity

resourceis obligated the sdllerto bid dl available output into the day-ahead energy market and would grant

201 the context of this proposal, commitment period refers to the 6 or 12 month period over which
a generator sold in the auction or under bilateral contract with an LSE is claimed as a capacity resource for
the region.
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the ITP/RTO theright to recdl any red-time off-system sdes. Each sdller will receiveitsbid price. The
weighted average price of capacity sold will be the baancing price for the commitment period.

All capacity ingtdled in the region and not contractually committed to provide capacity to an
externd region would be required to bid into the capacity auction. Demand resources that meet the
appropriate requirementsmay aso bid into the auction, but are not required to do so. Capacity contracts
between generators and L SEs in the region with terms covering the settlement period and in place on the
day of the auction, would be accounted for during the settlement process. The RTO netsexisting contracts
from the set of bids during the settlement process. This gpproach avoids the problems associated with
bidding resdua supply and demand; the bidders have no information regarding the contractud positions
of any of the buyersor other sdlers. Because suchinformationisnot required for sellersto develop rationa
bids, the proposed scheme diminates most of the opportunitiesfromgaming— withthe possible exception
of explicit collusion — present in the current PIM capacity market, where only the resdud is bid.

Generation, demand resources, and transmission projects whichhave not yet been brought on-line
may aso participate. Planned resources must be required to enter into agreementswiththe ITP/RTO that
commits them, subject to some ITP/RTO discretion, to meet specific milestones or pay to replace
resourcesnot delivered. Likewise, pendtieson an existing committed capacity resourcewhich faillsto meet
its obligations to the region must bein place.

The 12 to 18 month time frame, because it is conceptudly tied to the amount of time it would take
to get a peaking unit into service on an emergency bas's, should be empiricaly determined and could vary
over time. Ultimately, the time frame would depend on ingtitutional readiness. The proposed 12 to 18

month lead time might vary over the years with more experience and better preparation.
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4, Market-based Pricing Subject To Bid Limitation

In order to protect consumers from potentia seller market power, dl offers would be subject to
ITP/RTO-imposed bid limits. Therewould betwo typesof bid limits. Thefirg limitisaglobad cap onthe
bids dlowed. The second is abidder specific bid cap that limitsinter-auction bid changes.

Under the firgt bid cap, no bids would be alowed to exceed agloba bid cap. The RTO would
egtablish the bid cap based on its assessment of the annua carrying cost of new pesking capacity less
expected energy and ancillary service net revenues. This reflects the fact that revenues in energy markets
which dlear a the highest price bid accepted in agiven hour will be well above actud margind operating
costs for many generators.

Under the second bid cap, a bidder would not be alowed to offer cgpacity into an auction for a
subsequent commitment period for a price that exceeded its most recently accepted bid by more than a
predetermined dollar amount or percentage (as established by the RTO).2! This bidding rule is designed
to protect the market in case of shortage. If sufficient cgpacity were not available to meet the demand (in
the auction), suppliers would no doubt be aware, and could try to extract maximum profitsby bidding up
its offer. However, if the capacity supply were actudly tightening up, dl infraemargind generators
presumably would earn greater contributions toward fixed costs from the energy market. Thus, there is
no compelling argument (based, for example, on some measure of lost opportunity costs) that convinces

us that exiging capacity should require sgnificantly more revenues from the capacity market during the

2 For the purposes of applying the second bid cap, incremental capacity from an existing facility (due
to capital investments made for that purpose) will be treated as new capacity and is not subject to bidding
restrictions that would apply to the balance of the facility.
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current auction period than they did during the last. This bidding rule protects L SEs from paying excess
pricesto existing generation.
5. A Daily Balancing M echanism

The auction desgn and settlement rules mugt not operate as barriers to entry for new retail
suppliers, particularly those that, at the outset, may have only limited informationas to how many customers
they will serve, or what their future loads may be.  In addition, Snce customers may change suppliers
relativdy often in a dynamic marketplace, with a corresponding change in LSE resource requirements.
Thus, the rules must dso be flexible in their gpplication and must encourage capacity market liquidity.

We propose a capacity baancing mechanism that would dlow an LSE that was short during the
Settlement period to meet its obligation. The RTO would assignto the L SE apayment obligationequa to
the LSE’ s short position times the baancing price. If anL SElost load to a competitor, one of two things
could happen. If it were purchasing capacity from the RTO market to cover itsobligation, it would smply
pay less (the reduction initsobligation times the baancing price). If the LSE were covering its obligation
with a contract or owned generation, it would now be long on capacity and would be paid the balancing
price for its surplus. The baancing mechanism diminates the price risk associated with losing or gaining
load. LSEsthat loseload will not have to scramble to sall excess cagpacity into ardatively illiquid market
a an unknown price and L SEs that gainload will know exactly what the capacity baancing priceis before
they acquire the load. Moreover, because sufficient capacity to meet the region’s capacity obligation for
the commitment period aready would have been secured, thereis no risk that an LSE would not be able

to acquire capacity or that freed up capacity would be sold out of the market, potentidly jeopardizing

regiona adequeacy.
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6. Backstop Mechanism

The RTO should provide abackstop mechanism. The backstop mechanismisintended to protect

the market from the following two conditions:

a A committed capacity resourcethat it isnot yet incommercid operation— secured through

the auction—falsto meet itsmilestones and, consequently, the RTO determines that it will
not be avalable to provide capacity during the commitment period and that dternative
capacity is not otherwise available in the market.
In this case, depending upon the circumstances, the RTO (or a Specia Purpose Entity
(SPE) createdfor this purpose) could, for example, bring in portable generationto provide
the needed capacityonatemporary basis. Under the capacity resource’ sagreementswith
the RTO, it could be obligated to pay the greater of the capacity paymentsit would have
received as a capacity resource or the cost of the temporary capacity.

b. Market failure. The RTO determinesthat without intervention needed capacity will not be
added to the region. Such an assessment would likely follow from the RTO's regiond
market assessments, such asits regiond tranamissionplanningwork. Therecould dso be
amarket falure in aparticular auction if aninadequate amount of capacity isbid into that
auction.

The RTO would evauate the dternative approachesto the capacity shortfdl and would sdect the

option (generation, demand management, transmission, or a combination of options) that would be ‘least
cost’. Then, the RTO (or as SPE created for this purpose) would hold a competitive solicitation for the

implementation of the least cost solution.  If construction of new capacity is the least cost solution, upon
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completion, the RTO (or SPE) would auction the capacity. In the event that the auction is not fully
compensatory, the additiona costs would be recovered through areliability charge levied againg dl load
in the region. In thisway, the sdler of the auctioned capacity would be made whole. The buyer of the
resource would operate it subject toany RTO rules (induding bid mitigation) that might apply to it and other
resources.

On a conceptual levd, the resources could be devel oped by the RTO itsdlf, dthough we propose
that a Special Purpose Entity be created for this purpose or that a regulated, integrated utility implement
the RTO plan. Whatever the entity, it is essentid that it be adle to finance the development of the project.
To do so, it will need to be unambiguoudy entitled to two sources of revenue: the cash from the sde of the
resource and payments from the L SES'customers for the difference between the development costs and
the market value of the resource (or what wasearlier cdled the rdigbility charge). In the case of an SPE,
the revenue entitlement will need to be regulated. 1nthe case of a utility, one presumesthat there could be
reliance upon a state commission order, but a proper statute would clearly be more secure. It might be
more straightforward to consider the utilities as they arein place, they have certain expertise, and they will
neither own nor operate the resource post-development.

In any event, jurisdictiona coordination between the FERC and State Commissions would be
required to enable the RTO to efidently execute its backstop obligations. Much of the regulatory
gpprovals required to Ste, build and sl power from a project built pursuant to the backstop mechanism
will aready have to bein place prior to a trigger event for the backstop to be effective. Here, FERC's
proposed State Advisory Committee concept seems an appropriate means of coordinating FERC, State

Commission and RTO actions and responses to rdiability. Through the State Advisory Committee,
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representatives of the State Commissions would work directly with FERC and the RTO to ensure the
ability of the RTO to effectively perform its backstop function, should that be required.

F. The Consumer Advocate Proposal Satisfies The Principles Of A Well Designed
M odel

The resource adequacy model we present for Commission condderation in these comments
satidfies dl principles for awell designed resource adequacy mechanism as discussed in subsection B of
these comments while providing these benefits at a reasonable cost to consumers.

1. Provide The RTO Reasonable Assurance Of Resour ce Adequacy

Theregular planning and forecasting of regiona capacity requirements keeps both the RTO and
market participants fully apprised of the region’s capacity needs on a forward looking basis. Upon the
completion of each auction, the RTO will know that either sufficient capacity resources are committed to
the region or that there is insufficent capacity available and that it must act in its backstop capacity. All
committed capacity resources are obligated to bid into the day ahead market and the RTO may recadl any
red time off-system sdes. Thus, capacity commitments are obligations to offer energy to the region.

Because the RTO conducts the auction 12 to 18 months prior to the commitment period, should
there be a shortfal, the RTO should have sufficient time to assess the magnitude and expected duration of
the capacity shortfal and determine the preferred remedy. Should the RTO determine that emergency
peeking generation is required, recent experience in New Y ork City and Chicago in Siting emergency
peaking capacity suggedts that thisis sufficient lead time to Site and build emergency generation.

2. Effectively Mitigate Mar ket Power
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Theproposal we recommend here mitigatesmarket power intwo principa ways. Therequirement
that dl generation must bid into a centra auction irrespective of contractua obligations diminates physica
withholding concerns. Thehbid capandinter-auction pricelimitseffectively mitigateeconomicwithhol ding.?2

3. Produce Reasonable Prices

Weredize that thereissome debateregardingthe use of discriminatory price (pay-as-bid) auctions
inenergy markets. Itisour view that asingle market clearing (or uniform) price gpproach isprobably best
for energy markets. But we aso contend that the nature of the capacity product and its provison are
auffidently different from energy that, in capacity markets, a discriminatory price (pay-as-bid) auction
results in a better outcome.

On balance, in competitive (bid-based) energy markets adearing (or uniform) price method is
preferable to a pay-as-bid price for severa reasons.

. Firg, if therewere aswitchto pay-as-bid (discriminatory) pricing, bidding behavior would
change and, in some instances, less effident power plants would be dispatched ahead of,
or ingteed of, more efficient plants. Thisis because therewould no longer be an incentive
for generators to submit bids based upon Short Run Margind Cost ("SRMC"). Asa
result, formerly infrasamargina units would haveto bid above their SRMC to capture the
contributions towards ther fixed costs (the infrasmargind dollars) that they would have
received inadearing price market. On any occasion -- and there will be some -- inwhich
agenerator hasmade a successful bid that, ina dearing price market, would not have been

successful, the digpatch will be less efficient.

22 Even if capacity market design contains market power mitigation measures, continual market
monitoring of anticompetitive behavior by the ITP or RTO is required.
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. Second, pay-as-bid pricing would result in more complex bidding behavior (as it is not
amply SRMC-driven), which would make bidding more informeation intensve for the
generators. Thecollection and andyssof largeamounts of information, could berdtively
expendve for andl generators and could, in addition, be an anti-competitive barrier to
entry. Certainly, it complicates the assessment of potential revenues from the energy
market and would, as aresult, complicate financing.

. Third, given the foregoing two reasons, it is unlikdy that the overdl generation costs to
consumers will decrease if one adopts a pay-as-bid approach in the energy markets; in
fact, they could increase, paticularly in the long run, if there are indeed anticompetitive
barriersto entry.

. Findly, both pay-as-bid energy markets and clearing price markets could be susceptible
to gaming, since the bidding is daly (thet is, it hgppens quite regularly) and collusve
behavior can be tacitly learned in such Stuations. The two pricing methods are probably
equivaently problemdtic in thisregard, abeit with one cavedt; in a clearing price market,
there is a standard againgt which to measure bidding behavior - SRMC - so thereis a
more sraightforward way to monitor the market so asto prevent or punishcolluson. The
upshot isthat in both the short and long term, there is no clear benefit that would accrue
to the pay-as-bid method and, hence, no rationde for its adoption.  Indeed, the more
likely outcome is that there would be net costs to doing so.

The foregoing reasons to prefer uniform clearing prices in energy markets are not persuasive,

however, when consdering annua or semi-annua markets for capacity - or calls on energy - 18 months
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or more in the future. There is no obvious pardld in capacity markets to the energy market's loss of
dispatch, and hence resource, efficiencies. Neither isthere likdy to be a substantial incremental cost to
capacity bidding, given that it takes place rdatively infrequently. Moreover, while one would not expect
bidding strategies to remain invariant to the pricing method, there does not seem to be any compelling
reason to believe that a pay-as-bid method can result in greater overall capacity costs to consumers. In
order to conclude that pay-as-bid could result in greater capacity costs, there would need to be some
evidence- or raionde for believing - that sucha pricing methodology, inthe capacity market, ismorelikdy
to lead to collusve behavior than in asmilarly sructured market with a uniformdearing price. Wedo not
believe that thisisthe case. Thus, because different holders of capacity place adifferent value, depending
on the compogtion of their portfolio, on their perceived opportunities, it seems that a pay-as-bid regime
will properly compensate al accepted suppliers without resulting inaneedlesstransfer of wealthfromload
to generation.
4, Not Unnecessarily Limit The Portfolio Choices Of Buyers And Sellers

The capacity adequacy model we propose does not require bilateral contracting between LSES
and capacity suppliersto function. However, as with any market, buyers that do not wish to be exposed
to price uncertainty and sdlers that want to lock inarevenue streamwill likdly find it beneficid to enter into
bilatera contracts. The capacity market design requires only that capacity resources commit to the region
for the 6 or 12 month commitment period. The capacity market model does not restrict the possible
bilateral contractual terms and conditions that market participantsmight negotiate. Whether offeredthrough

the auction, owned or clamed via a bilaterd contract, a capacity resource mugt, by definition, offer its
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output into the day-ahead energy market with any red-time off-system sales subject to recall and subject

to the applicable bid price limits.
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5. Allow All Resources To Participate
Our proposa accommodates demand response. The 12 to 18 month forward capacity auction
will permit non-utility demand response providers to receive capacity credit for firm commitments. Also,
a12 to 18 monthforward commitment will likely be feasible for many customer-based demand programs
because that represents areasonable planningperiod. Additionaly, subject to digibility rulesand milestone
conditions, resources under development may aso participate in the auction. These resources include
base-load and peaking generation and, to the extent feasible, transmission projects.
6. Accommodate Bundled Native L oad And Retail Choice Programs
The capacity market design accommodates both the needs of integrated utilitiesand L SES serving
load under retail choice programs. Load servers, whether integrated utilities or competitive LSES only
purchase (or I, if surplus) through the auction the difference between their obligation as dlocated by the
RTO and their owned or contracted for resources. If anintegrated utility owns sufficient resourcesto meet
al of its allocated resource obligetion, then it purchases no capacity through the auction. A competitive
load sarving entity is likdy to have mismatches during the commitment period between its dlocated
obligation and its resources, due to the loss or gain of cusomers. The baancing mechanism assures that
the L SEwill have accessto the capacity to fulfill itsobligationat aknown price. Thefunction of theauction
and the baancing mechaniam is the same whether a region includes dl bundled native load, competitive
LSEs, or amix of thetwo. In any case, the auction mechanism provides the RTO reasonable assurance

of regiond resource adequacy and accommodates the needs of the load servers.
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G. Need For Regional Flexibility (1 542-550)

At severa placesthroughout the resource adequacy sectionof the SMD NOPR, the Commission
seeks comment on the need for regiond variability, induding the provisons related to the establishment of
a goecific minimum reserve requirement and the development of a planning horizon. Mid-Atlantic and
Midwestern Consumer Advocates strongly endorse regiond flexibility in the development of a resource
adequacy mechaniam. Wehave proposed amodd for Commission consideration that we believeisproper
and that will work well in the regions covered by PIM and the Midwest 1SO. We recognize, however,
that the configuration of the transmission systems or the dominant types of generating resources (e.g.,
hydro-power plants) in other regions may require different approaches to long termadequacy. Although
webdievethat our framework canbe modified to accommodate regiond variations, should the FERC have
concerns that our approach is not workable in other parts of the country, we urge FERC to customize
regiona solutions rather than rgect our proposal on the grounds that it may not work in al regions.

H. Summary Of Resour ce Adequacy Section

The cogt of reiability over and above the levd that the market providesisasocia cost that should
be borne by dl those who benefit from ardiable eectric sysem, that is, everyone who useséeectricity. In
other words, if society concludesthat the costs of unrdigble service areintolerable — and we agreethat they
are intolerable — and if the competitive market done does not produce the levd of rdigbility that society
believesis necessary a aprice that is reasonable, then we should put our collective thumb down on the
scae on the Sde of reliability and take steps to ensure such rdiability at areasonable societd cog.

Our proposal recognizes that the acquigition of capacity is best fulfilled through a combination of

ITPRTO-administered auctions and bilatera contractual arrangements between L oad Serving Entitiesand
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capacity sdlers. A mandatory semi-annud auction with a celling price is intended to mitigate supplier
market power that isinherent given the concentration of supply and the indastic demand. This proposa
seeksto resolve the liquidity, pricerisk, and access problems now faced by Load Serving Entities gaining
or loangload on adaly basis. We proposethat an I TP/RTO administered capacity auction that combines
anadminigratively determined capacity requirement, market-based pricing subject to bid limitation, adaily
ba ancing mechanism, and a backstop mechanism will ensure long term adequacy.

V. REGIONAL STATE ADVISORY COMMITTEES ( 551-555)

Inthis sectionof the SMD NOPR, the Commissionseekscomment asto whether aforma process
should be implemented as part of the Standard Market Design to afford state representatives both an
opportunity for direct contact with the governing boards of ITPs, and an opportunity for the state
representativesto participatein the ITP soperations. SMD NOPR at 1 551-552. The intent isto afford
a process that will seek regiona solutions to issuesthat may fal under federd, state or shared jurisdiction.
Id. a 9 553. The Commission proposes this Regiond State Advisory Committee (“RSAC”) will be
flexible as to organization and operation. 1d. a 552. The Commission anticipates that an RSAC could

address the following types of activities:

. resource adequacy standards, such as reserve requirements and planning horizons,
. tranamission planning, expangon, certification and Sting;

. rate desgn and revenue requirements,

. market power and market monitoring

. demand response and load management;

. distributed generation and interconnection palicies;
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. energy efficency and environmentd issues, and

. RTO management and budget review.

Id. at 553-554. Comment is sought on whether there should be one committee to further these goals,
or severa and how tate representatives should be selected, i.e. whether agubernatoria sdlectionprocess
or some other selection process should be used. 1d. at § 553.

Mid-Atlantic and Midwestern Consumer Advocates support full participation by state
representatives, induding state utility regulatory commissions, state energy offices, stateconsumer advocate
officesand state environmenta offices, inregiond ITP, RTO or SO activities. Staterepresentatives, within
thar jurisdiction, have an important role in ensuring both the adequacy of energy infrastructure as well as
the reasonabl eness of energy prices within ther jurisdictions. While we understand the overlgpping nature
of date and federd jurisdiction in these areas, we aso understand why some state representative offices,
particularly state utility regulatory commissions, may be reluctant to actively participate, join as members,
or acquire voting rights in ITPs, RTO or I1SOs due to the quasi-judicid nature of their statutory
respongbilities.

For example, withinPJM, no state utility regul atory commission has sought stakehol der vatingrights
because of concerns about conflict if an issue raised, addressed and voted upon by the RTO stakeholders
later comes before the state commission for decison. Nonethdess, these entities have along history of
experienceinregulating this industry and have muchof vaue to add to discussons at the I TP, RTO or ISO
levd. Often, Sgnificant policy decisonsaremadeby stakeholdersand ITP, RTO or | SO boardsthat affect

matters under state jurisdiction.  Consequently, we support a process that will provide these date
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representatives the opportunity to have their views and concerns heard by stakeholders and the managing
boards of these regiond entities.

Mid-Atlantic and Midwestern Consumer Advocates gpplaud the extenson of RSAC
respongbilities to coordination of state activitiesfor demand response and distributed generation program
development. In practice, neither demand response nor distributed generation will be successfully
implemented without the active participation of individud states. Regiond solutions should optimize these
resource adequacy approaches. Wea so gpplaud the extens on of RSAC respong bilitiesinto coordination
of state activities for market oversght. Since the success of retail competitionisinextricably linked to the
success of wholesde competition, states have a unique interest in the ITP's, RTO's or 1SO’'s market
monitoring activities and reports.

However, Mid-Atlantic and Midwestern Consumer Advocates caution that RSACs must not be
implemented inaway that weakens the independence of anI TP, RTO or ISO, or confusesthe ITP, RTO
or SO stakeholder process. State utility regulatory commissions and other Sate representatives should
have every opportunity to participate in the ITP, RTO and ISO stakeholder meetings and consensus-
building processes. Likewise sate representatives should have unobstructed communication withthe I TP,
RTO or ISO Board. Nevertheless, such access should not amount to atransfer to state representatives
of ITP, RTO or 1SO responghilitiesto makefind decisons. Nor should State representatives attain super
stakeholder status through the RSAC process.

We have reservations regarding proposed RSAC responghilities for developing regiond
approaches to rate design and revenue requirements. We agree that discussons of these issues anong

state representatives promotes better understanding of issues and clarifies state policies for stakeholders
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and for the ITP, RTO or 1SO. We understand that with the MISO stakeholder process, an effort is
underway to better coordinate state policies related to rate design so as to better address regional
transmission planning concerns.  Such efforts should be encouraged withinan RSAC process. However,
any RSAC process should stop short of dictating regiond solutions in such away as to subvert satutory
requirements for Sate or federd regulatory gpprovals.

Insome matters, the state or federa statutes may require forma rulemaking or adjudicationby the
state or federa agencies. Such processes should be conducted independently of the RSAC ddliberations.
While the RSAC could provide information and comment aswould any other party to such proceedings,
induding proceedings before this Commission, the RSAC process should not become a subgtitute for such
state or federal proceedings.

Weareparticularly concernedthat the SMD NOPR proposa may transfer too muchauthorityfrom
ITPs, RTO and | SOswithrespect to resource adequacy matters. SMD NOPR 1490 proposes that the
RSAC will set the resource adequacy reserve requirement and SMD NOPR ] 524 proposesthat RSACs
will establish the resource adequacy planning horizon. In PIM, those functions have for some time been
undertakenby PIM, both operating asan | SO and evenearlier when PIM operated asatight power pool.
The SMD NOPR would proposeto transfer that regiond authority back to the states. We believe that the
PIM states clearly have a very important role in asssting in the development of reserve requirements and
planning horizons, but those efforts should be in the nature of advice and input to the ITP, RTO or 1SO.
Allowing the RSAC to have authority of this nature in PIM would dilute the success PIM has had in

promoting resource adequacy across the region and could serve to rebakanize this region. Instead, we
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recommend an dternative for the Commisson to consder, at lesst for the Mid-Atlantic and Midwestern
regions of the nation.

Mid-Atlantic Consumer Advocates have generdly had good experience with the Memorandum
of Understanding (“MOU”) between PIM and the Mid-Atlantic state regulatory commissions thet creates
a liason committee between these agencies and the PIM Board. This MOU ensures that state
representatives have their concerns heard within PIM. Many of these Sate utility regulatory commission
saff participate in stakeholder committee proceedings, despite the fact that they have chosen to not vote
inthesemeetings. This process has routinely made PIM stakeholders aware of the states' concerns. The
SMD NOPR should provide flexibility for an RSAC process that builds on the PIM MOU process and
strengthens the role of the statesin the ITP, RTO, 1SO process.

Mid-Atlantic and Midwestern Consumer Advocates recommend that each region should decide
for itsdf how active arole the RSAC should play inthe ITP, RTO and 1SO activities laid out inthe NOPR
and discussed above. For example, in PIM, whereatight power pool existed prior to devel opment of 1SO
and RTO dructures, gate utility regulatory commissions have informaly participated in the power pool’s
development of region-wide reserve requirements, planning horizons and transmisson planning and
expansion processes. This has not lead to state control of the process or the development of individud
date requirements that over-rule regiond requirements. This process has worked successfully for many
years and should continue. The RSAC process should not limit the successful regiond planning thet is
currently undertakenin PIM. Consequently, the SMD find rule should dlow regiond flexibility, but should

not diminish the role of current levels of regiond planning.



Generdly, Mid-Atlantic and Midwestern Consumer Advocates recommend that each state
independently determine how its RSAC member(s) will be selected. However, we urge the Commisson
toensurethat at least one of each state’ SRSA C representatives be amember of the state’ s utility regulatory
commisson. Asdiscussed above, date utility regulatory commissons have auniquerole. They dsohave
a unique set of ills and experience with these issues.  Each gstate should determine if additiona state
representatives will participate on its behdf.

In summary, we submit that the Commission should adopt an RSAC process requirement in the
SMD find rule. Such aprocess provides substantia opportunitiesto resolving potentiadly conflicting sate
requirements across an ITP, RTO or 1SO region. However, we urge the Commission to ensure that the
RSAC process neither serves as an excuse to diminish exiding regiond cooperation with respect to
resource adequacy and regiona planning matters, nor as a circumvention of either ITP, RTO or 1ISO
stakeholder processes or date and federa statutory regulatory proceeding requirements. We submit the
PIM M OU withthe Mid-Atlantic state regulatory commissions as abasis uponwhichto build astrong, but
appropriate RSAC process.

VI. CONCLUSON

Mid-Atlantic and Midwestern Consumer Advocates agpplaud the Commission’s efforts in this
proceeding to develop a standard dectricity market design. While we support many of the ements laid
out in the SMD NOPR, we express concern with respect to the details of severd of those proposals. In
these Supplementa Comments, we explain why the Commission’ sproposal's withrespect to Throughand
Out Rates, CRR auctions, options and scheduling priorities, regiond planning, long term resource

adequacy, and RSACs need to be modified in order to accomplish the Commission’s gods of promoting

65



competitive wholesde markets while ensuring reliable supply of eectricity a reasonable prices. Weurge
the Commission to adopt the modifications and proposas set forthin these Comments in order to ensure
that al consumers, even the smdlest consumers on the system, will benefit from competitive markets for

eectricity.
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