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BEFORE THE 
PUBLIC SERVICE COMMISSION 

OF THE DISTRICT OF COLUMBIA 

In the Matter of 
The Investigation into 
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Affiliated Activities, Promotional Practices ) 
And Code of Conduct of Regulated Gas ) 
And Electric Companies 1 

Formal Case No. 1009 

INITIAL COMMENTS OF THE OFFICE OF THE PEOPLES COUNSEL ON 
CIIAPTER 39 AFF'ILIATE TRANSACTIONS CODE OF CONDUCT 

The Office of the People's Counsel of the District of Columbia ("Office" or "OPC), the 

statutory representative of utility customers and ratepayers in the District of ~olumbia,' submits 

the following Comments on Chapter 39, "AfEliate Transactions Code of Conduct" of Title 15 in 

response to the Notice of Proposed Rulemaking (NOPR) which was issued on January 18,2008.' 

INTRODUCTION AND SUMMARY 

The Office has, throughout the Commission's long-standing efforts to create affiliate 

standards of conduct tailored to the specific circumstances of District energy utilities and their 

affiliates, sought clear and enforceable rules that will p v e n t  the exploitation of District 

conswets as a result of dealings with and between the energy utilities and their affiliates. Now, 

more than ever, regulators must be vigilant in enfoxing regulations that will protect consumers 

from cross subsidies between the regulated entities and its udliliated subsidiaries. The lines of 

distinction between the regulated entities and the unregulated subsidiaries have become 

increasingly blurry, as these entities attempt to make inroads into new markets. Consumers are 

often left to figure out who is 4 1 y  providing the service. Consumers often ask what is the 

' D.C. Code 9 34-804 (2001). 
D.C. Reg,, VoL 55, No. 3, pp. 000574-000582 (January 18,2008). 

1 



difference between PEPCO and PES, or Washington Gas and WGES? Hence, OPC submits 

strict and enforceable rules must be enacted. The issue transcends the specific industry and 

affects not only the energy companies, that are the subject of the instant rulemaking, but also has 

Ear reaching implications, including for telecommunication's companies. In any respect, OPC 

believes the following three goals are critical to a D.C.-specific code of conduct: 

pxevent the regulated utilities from hvoring their affiliates or providing cross 
subsidies to their affilistes that might allow the affiliates to compete unfairly in 
the competitive market; 

further the goal of preventing customer conhion about the identity of the 
xegulated utilities and their unregulated sales affiliates; 

ensure and facilitate informed intelligent selections in the competitive market by 
District of Columbia retail coflsumers - selections based on knowledge and 
understanding, not confusion and lack of infonnation. 

Accordingly, OPC urges the Commission to err on the side of providing greater detail in 

the regulations in order to minimize the potential for ambiguity that could be exploited to the 

disadvantage of consumers and competitors. 

Many of the proposed rules meet those criteria, and the Office reproduoes those rules 

with which it agrees in Section II., below. Several of the other rules, however, do not meet 

OPC's criteria for a variety of reasons. In Section 111, below, OPC sets forth those rules, its 

suggested changes to them, and explanations for the proposed changes. 

I. BACKGROUND AND PROCEDURAL HISTORY 

On April 5,2002, the Commission issued Order No. 12376 and xemoved all issues 

pertaining to tmmactions and relationships between electric utilities from Formal Case No. 945 

and removed Designated Issue No. 8(b) in Formal Case No. 989 to a new proceeding, Formal 

Case No. 1009, to address those issues. Order No. 12376 also directed parties to file comments 
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and Staff to submit a proposed District-specific Code of Conduct. On May 14 and May 23, 

2002, OPC filed, respectively, Initial comments' and Reply comments4 By Order No. 12405, 

May 17,2002, Formal Case No. 1009, the PSC adopted on an interim basis the Retail Electric 

Working Group's recommendation that Potomac Electric Power Company ("PEPCO") and 

Washington Gas ("WG") comply with the code of conduct adopted by the Maryland Public 

Service Commission in Case No. 8747 until a D.C.-specific code had been adopted. On January 

27,2003, Staff issued a proposed code of conduct5 OPC filed Initial comments6 and Reply 

Comments7 on Staff's proposed code of conduct on March 24,2003 and April 9,2003, 

respectively. On June 1 1,2004, the NOPR for an affiliate code of conduct was issued in Formal 

Case No. 712 in the D.C. Register. OPC filed Initial Comments8 and Reply Comments9 on July 

12,2004 and July 26,2004, respectively. On May 13,2005 in Formal Case No. 1009, the 

Commission issued a NOPR" stating that it was reopening the comment period to allow parties 

to revise their previous comments on the Affiliate Transactions Code of Coaduct issued on June 

%ormal Case No. 1009, In the Matte? ofthe Invatigation into Afliated Activities, Promotional Practices and Code 
ofCondrrct of Regulated Gap and Electric Compmupmues, Initial Comments of the Office of the People's Counsel on a 
District of Columbia Code of Conduct, May 14,2002. 

Form1 Case No. 1009, In the Matte of the Investigation into Aflliated Activities, Promotional Practices and 
Code of Condud ofRegukatedGas and Electric Companies, Reply Comments of the Office ofthe People's Counsel 
on a District of Columbia Code of Conduct, May 23,2002. 

Formal Case No. 1009, In the M i  ifthe Ime~trgatioPr into mabted Adivities, Pronw?id PrPrcrdicles and 
Code ofconduct of Regdated Gap and Electric Companies, Staff Report of the Commission on Utilities Code of 
Conduct, Jmuary 27,2003. 

Formal Case No. 1009, In the Matter o f t k  Investigation into Afliated Activities, Promotional Praaices and 
Code ofconduct ofReguhed Gar mrd Ehdric Campmties, hitid Comments of the Ofiice of the People's Counsel 
on Staffs  Pfopcwed Disbict-Specific Affiliate Tnmsactions Code of (=ondud, March 24,2003. 
'Fond Case No. 1009, In the Matter ifthe IRveShgahbn into Afiliated Adivitias Pnwffdiahssl Prrsdicces ond Code 
ofcondud ofRegrJoted Gap mrd Electric Companies, Reply Comments of the Ofiice of lhe People's Counsel 
regankg Sta€fs Pmposed District-Specific M E h e  Tmusa&ms Code of (=oactuct, April 9,2003. 
% m d  Case No. 7 12, In the Wer ofthe I ' I d r I d r o n  into tk Public S e r v b  Commission's Rules ofPractice and 
Procedure, hitid Initial ofthe Office ofthe People's Couosel on the Proposed Disbid of Columbia AfBliate 
Transactions Code of Coanduct, July 12,2004. 
9~annalCasc~o.712, IntfdCMalteroftfdClin,~intotA9~icS&N~Conrnrissiarr'sW~~ofPr~ 
mrd Procedure, RepIy Comments of lhe office of the People's Counsel on the Proposed Distrid of Columbia 
~ T ~ C o d e o f C o & l d ,  July26,2004. 
'%mad Casc No. 1009, In dw Ma#ca ofthelIEY&Stlgation into mid Activiticnr, RPrcnrraticaclJ Practices mrd 
Code ofC& of RegJated Gas ond Elecnc Cony~nr~es, NNotioe of Proposed Rulematking, May 13,2005. 
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1 1,2004 in Formal Case No.712. On June 13,2005, OPC filed Initial ~omments" in response 

to the May 13,2005 NOPR On January 18,2008 in Formal Case 1009, the Commission issued 

a NOPR'~ for an Affiliate Transactions Code of Conduct that revises and reorganizes the 

Affiliate Transactions Code of Conduct issued on June 11,2004 in Formal Case No. 712. Initial 

comments are due February 19,2008 and reply comments are due March 4,2008. 

n: OPC SUPPORTS THE FOLLOWING PROVISIONS IN CHAPTER 39 
AFPILIATE TRANSACTIONS CODE OF CONDUCT 

OPC supports the following provisions of the proposed Affiliate Transactions Code 

Conduct because they are wnsiste~~t with OPC's objectives. 

Prohibition of Favorable Treatment for M i t e s  

3901.1 Neither an energy utility nor its service &liate(s) shall represent that any 
advantage accrues to a customer or others in the use of the energy utility's 
services as a result of that customer or others dealing with the service affiliates. 

3901.2 Neither an energy utility nor its service affiliate(s) shall represent that the 
aBliation allows the service affiliate(s) to provide a service superior to that 
available h m  other licensed energy suppliers. 

3901.3 No energy utility shall promote the services of a service f l a k  or disparage the 
services of a competitor 

3901 -4 An energy utility shall not condition or tie the provision of regulated utility 
services to: 

(a) The purchase, lease, or use of any other goods or services off& by the 
energy utility or its affiliates; or 

(b) The direct or indirect commitment not to deal with my competing energy 
supplier. 

"~onnal Case No. 1009, In the Matter ofthe Invatigation into Afliated Activities, Promotiolurl PradicPs mrd 
Code ofcona'uct qfReguhtedGas mrdEledric CompanieJ, Initial Comments ofthe Ofiice of the People's Couusel 
Pmuant to tbe Notice of Prqmed Rulemaking Issued May 13,2005, June 13,2005. 
%ormal Case No. 1009, In the Matter of the Investigation into Afrlbred Activities, Promotional Practices and 
Coa% ofconduw ofRegulated Gm mrd EZedric Commes, Notice of Proposed Rulemaking, January 18,2008. 
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3901.5 An energy utility shall not give preferential treatment to its affiliate(s) or 
customers of its own Wate(s) in providing regulated services. With respect to 
regulated utility services, the energy utility shall treat all similarly situated 
providers and their customers in the same manner as the energy utility treats the 
affiliate or the affiliate's customers. 

3901.6 An energy utility shall process all requests for service by any provider in the same 
manner and within the same period of time as it processes requests for service 
fiom its core service affiliate(s). An energy utility shall keep an annual log of the 
length of time it takes the energy utility to process each request for service. 

3901 -8 An mergy utility shall apply all the terms and conditions of its tariff related to 
delivery of energy services to similarly situated providers in the same manner, 
without regard to whether the supplier is a core s e ~ c e  affiliate. 

3901.9 An energy utility shall offer the same discounts rebates, fee waivers, or penalty 
waivers to all similarly situated non-affiliaaed suppliers or customers that it may 
offix its core service affiliate or CUSfOmers of its affiliate. The energy utility shall 
make such contemporaneous offers, including an appropriate posting on the 
energy utility's electronic bulletin board, or by some other appropriate means 
(e.g. Internet website). 

Limitations on Joint Marketing, Space, and Sdea for Service Affiliates 

3902.1 hint promotions, marketing, and advertising between an energy utility and its 
core service affiliate@) are prohibited. hint marketing shall include the sharing 
of billing materials. As such, an energy utility may not allow a core service 
affiliate access to space on its billing envelope or the ability to include marketing 
information inside the b i i  envelope. 

3902.3 An energy utility shall not provide sales leads to its core service afIiliate(s). 

3902.4 Mark&g/advertising material used by the service a E h k  claiming an 
8ssociation with the energy utility &dl include a disclaimer that 

The affiliate supplier is not the same company as the energy company, 
whose name or logo may be at least pslrtially used; 

The prices and services of the afEbte supplier are not set by the 
Commission; and 

The customer is not required to buy energy or other products and services 
h m  the aj3iliate supplier in order to receive the same quality service b m  
the energy utility. 



3902.5 An energy utility and its core service affiliate@) shall operate fiom physically 
separate locations to avoid the inadvertent shamg of infoxmalion. The core 
service affiliate(s) &all not share office space owned or used by the energy utility. 

3902.6 An energy utility shall not ask a customer for consent to provide the customer's 
name or information to its wre service affiliates licensed in the District of 
Columbia. An energy utility shall refrain fiom speaking for, or appearing to 
speak on behalf of, its wre service affiliates. 

Disclosure of Information 

3903.1 An energy utility shall not disclose any customer-specific i n f o d o n  obtained in 
wnnection with the provision of regulated utility services except upon informed, 
written consent of the utility customer. 

3903.3 Any information provided by an energy utility to its energy marketing aEliate(s) 
with respect to its electric or gas system, the marketing or sale of energy to 
customers or potential customers, or the delivery of energy to or on its system, 
shall be wntemporaneously disclosed to all non-affiliated suppliers or potential 
non-afliliated suppliers on its system. Disclosure of such information must be 
published on the energy utility's electronic bulletin board or equivalent 
mechanism used to communicate with licensed energy providers. 

This section & acceptable to OPC if& cksngcs to Section 3903.4 wr accepted 

Cost AUoeation and Accounting 

3904.1 Within four (4) months of the close of the energy utility's fiscal year, an energy 
utility must file annual a Cost Allocation Manual ("CAM") with the Commission 
explaining how it will allocate and account for shared services between the energy 
utility and any affiliate. 

Loans and Loan Guarantees 

3905.2 Notwithstanding my provision to the contrary, an energy utility may participate in 
a cash management or money pool subject to federal regulations of the Securities 
and Exchange Commission or the Federal Energy Regulatory Commission. 

Transfer or Sale of AsseSs 



3906.2 The Commission maintains it authority to restrict and mandate use and terms of 
sale of utility assets of $50,000 or more. 

Restrictions on Use of Employees and Equipment 

3907.3 An energy utility shall not temporarily assign any employee of the energy utility 
to a core service affiliate. However, energy utility employees may be temporarily 
assigned to a nonare service afliliate, provided those energy utility employees 
are not subsequently transferred to a core service affiliate. 

3907.4 For the purposes of this section, a temporary assignment is for a term less than 
one year. 

Ring-Fencing 

3908.1 Any energy utility owned by a holding company that transfers more than 5 
percent of the utility's earnings to a holding company parent, or declares a 
Special or regular cash dividend to the holding company parent, shall notify the 
Commission in writing no less than 30 days before such action. 

3908.2 Energy utilities shall maintain standalone credit and bond ratings separate h m  
their aflliates or holding company. 

Emergency Suspension 

3909.1 The provisions of this Code of Conduct may be suspended during an emergency. 
Energy utilities subject to the Code of Conduct shall, within 24 hours of the 
emergency suspension, and every 72 hour period thereafter, n o w  the 
Commission of the basis of the emergency that warrants the suspension of the 
Code of Conduct. The energy utility shall notify the Commission within 24 hours 
following the -on of the emergency. 

Waiver 

3910.1 An energy utility may petition for a waiver h m  any section of the DC Regulated 
Energy Utility A.fEl&e Transactions Code of Conduct, which may be granted by 
the Commission upon a showing of good cause. 

DEFINITIONS 



OPC approves a l l  of the definitions except for non-core service, non-operational employee and 
operational employees. See OPC's mrnmended modifications in Section 11. 

SECTION LLI: THE COMMISSION SHOULD MODIFY THE FOLLOWING 
PROVISIONS OF THE PROPOSED CODE AS INDICATED 
BECAUSE THE CHANGE PROVIDE CLEARER AND MORE 
COMPREHENSIVE CONSUMER PROTECTIONS. 

OPC's proposed changes are in boCd iialics. 

.7 An energy utility shall provide the same information about its distribution and 
transmission services contemporaneously to all  licensed energy providers in a 
manner that does not hvor its core service affiliates in either die &pe or mamer 
of access to suck information. 

Rule 900.5 of the June 1 1,2004 NOPR contained a qualifying specification of the 
prohibited behavior that has been apparently inadvertently omitted in the reorganhtion. OPC 
proposes to restore that qualification by adding the phrase "in either the &pe or mmmv of 
accrs to such i n f i n "  to the rule. OPC believes that such a d d i t i d  detail will enhance 
the ciarity of the rule and elhim& possible ambiguity. 

3902.2 Joint sales calls shall not be initiated either by an energy utility or its core service 
affiliate@). However, when a customer requests a joint sales call, a joint sales call 
may be conducted. If a customer enters into a contract with a a m  service 
&iliate, a joint call relating to that contract may be conducted. ua regulated 
&i@ does conduct joinC sola u n h  any circUlllSfQllce, it must ah0 do SO with 
no#w@Wed wmrpetitive s ~ ~ m  under the same circumstarrca u a 
regubkd d#ty agrees to conduct joht solc convmsdons witk ary re&# 
compe&h pmvidiw, it must c o ~ ~ o m &  not& aU provirlrrs of the 
 of*^ 

OPC's proposed m ~ c a t i o m  to 3902.2 (above, in bo&f itu&s) are intended to promote 
the development of competition in the District of Columbia by moving the advantage that 
affiliated competitive suppliers inherently possess because of their -on with the regulated 
utility. As OPC explained in its Formal Case No. 1009 Initial ~ommentsl~ and in its Fonnal Case 

l3 Fonnal Case No. 1009, In the  matte^ ofthe Investigortrbn into AmrdedAdivities, RPronrationol Practices and 
Code of Conduct ofReguhtd  Gas and Electric Companiesy Initial Comments ofthe Of&e of tbe People's Counsel 
on Staff's Proposed I>istrict-Speciiic Affiliate Tmmhms Code of Conduct, pp. 13-14. (March 24,2003). 
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No. 712 Initial ~omments'~, the OEceys proposals require that non-afWiate competitive 
suppliers have the same opportunity as core m a t e s  to make joint sales calls with the electric 
company. They do not prohibit a customer h m  requesting that a joint sales call be made by a 
regulated utility and its core service affiliate. The Commission's proposal would create an 
unlevel playing field to the disadvantage of non-affiliated competitofs. This result is contrary to 
the goal of a code of conduct. Accordingly, OPC urges the Commission to modify 3902.2 by 
adding the italicized language. 

3903.2 Notwithstanding the limitations in 3903.1, customer-specific information 
necessruyfor thepwposafor which it is sought may be disclosed for lawfbl bill 
collection or credit reporting purposes, pursuant to a subpoena or request by a 
duly authorized law enforcement official, or pursuant to a 1awfb.l request 
authorized by local or federal law. 

The rule as written is overly broad and could be read as allowing disclosure of customer- 
specific information that has no relevance to e-g., the collection of bills. The disclosure of 
customer-specific information should be narrowly tailored to disclose no moR information than 
is absolutely necessary. OPC proposes to insert the phrase "necessaryfor tkepwpses for 
whicir it is sought" after the phrase 66customer-specific information" to ensure that only 
customer-specific information specifically necessary to the requested purpose is disclost& 

3903.4 Notwithstanding the limitations in 3903.3 above, an energy zrtility may disclose 
the following information without making the disclome publicly available. 

(a) Information disclosed in [delete " that is subject to" the 
administration of a contract to supply Standard Offer Service; 
[&k ", or lo awry oui an inte~connection apxmentm] 

(b) Infondon disclosed to a supplier, *ether affiliated or non- 
a£fibk& concerning the supplier's cwlomer [&& "asn] that is 
necessary for the supplier to bill or provide services to its 
customs, and 

(c) Information disclosed to [delete %ith it's the"] the energy 
utility's affiliates required for the afJiltes [delete "to the extent 
necessary '7 to comply with federal and state laws and 
regulations, including those dating to financial reporting and 
corporate governance. 

l4 Formal Case No. 7 12, In the Matter of the Investigation h to  the Public Se7vice Commission's Rules ofpractice 
and Proce&e, Initial Comments of the Office of the People's Counsel an the Proposed District of Columbia 
Affiliate Tnmsrrctions Code of Conduct, pp. 13-14, (July 12,2004). 
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The rule as written is ambiguous and unclear as to the information that may be disclosed 
without public disclosure. For example, the statement in subpart (a) that the energy utility may 
disclose "information that is subject to the administration of a contract to supply S-tandard offer 
Service" is not clear. How is information "subject to the contract"? OPC proposes modifications 
to clarify and make more specific the information that may be disclosed without public 
disclosure. 

3904.2 The CAM must include the following: 

An explanation of the corporate organization; 

A description of each corporate entity, including location, list of officers 
and the statement of the business of each entity; 

A &ding of ewh type of cost which is nUocated or c-ed &ct 
between en&k and the fador(s) which is (on) used in the alloretion; 

An exph1141iOn and cakulrrtion of euch of the cost aUolTadion factors 
uscd for tnursfers between and among wrpomte entities; and 

A listing of the total amount of each cost allocated or charged dircct 
between or among corpomte eddies [delete Wo eoch cntiCym/ during the 
annual period. 

m e  energy Yt;lint shall m& the CAM moilable for free upon request, subject 
to the signing of a confidentW@ agreement where a.ppropriotR In addition, 
any inicrwkdperson mayfilr at the CollUltiSSwn in m p m e  to these mcrterials, 
and the CollLndSSion will review any such rsponse prior to adhg npon the 
fw- 

The purpose of the rule is to require disclosure and e x p W o n  of all intra-corporate 
transfers to or fiom the utility. Such transfers can be either an allocated portion of a cost 
incurred by the utility or other cmpwak entities or an d loca ted  cost that is charged directly to 
or by the utility. OPC proposes to insert the phrase "or charged direct" after the phrase "which is 
allocated" in 3904.2(d). In addition, as a matter of logic, (c) should follow (d) and OPC 
proposes that the order of (c) and (d) be reversed. Finally, rule 902.1 of the June 1 1,2004 NOPR 
contained provision for public access to the CAM that was appatently inadvertently omitted in 
the reorganization OPC proposes to restore that provision by adding the rule 902.1 language to 
r u l e 3 9 0 4 . 2 - " T b e a r n g y ~ s M m s R c Z k C A M  rrolailabl for f ra  upon request, subject 
to the signing of a wnfidcntirrl#y agrnnrcnt where appmprhk?. In dWih, any h&es&d 
p e r s o n n u r y ~ a t & e ~ i o n m r e s p o ~ e t o & ~ m p t e r i s l d Z k 1 A c n w i a  
n c v i n v r u r y s v c k ~ p r i i u ~ o c f i r r g u p o n t A t e ~ ~  n 



3904.3 When changes occur to the CAM prior to the next annual f i h g  period, the energy 
utility must rime& file amendment@) to the CAM as necessary. 

The Office proposes inserting the word bbtimefy" before the phrase "file amendment@). 
While the Office does not see the need to establish a bard and fist deadline for such filings, it is 
important that the energy utility recognize that the filing of such amendments is a priority and 
must be accomplished with reasonable expedition. 

3904.4 An f i a t e  and an energy utility must maintain such separate books and records 
as required by /Delete %at shall be subject to review pwsuant to"' the Public 
UiWy Holding Conymrry Act of 2005 ("PUHOI 2005")" an4 upon wr&n 
request, by the Commission W o r  OPC,prov& trirccCy access to those books 
and mcords. The Cornmirsion shall idcntjllit in rcclsonrrblr defail, in a separate 
proceeding ab&&ked for such purpose, i%e sqDwrdi boob, acmunfs, 
meneolyuldum, or &her records to be so maintained. 

As written, this section makes the obligations of the energy utility and its affiliates to 
maintain books and records, and the Commission's and OPC's rights to access such books and 
fecords derivative of the rights and obligations under PUHCA 2005.'~ The universe of books 
and fecords that the energy utility and its affiliates must maintain can be defined as those 
required to be maintained under PUHCA 2005. PUHCA 2005 maudates that the books and 
fecordstobeso rnairrtllined must be identified in reasonable detail, in a separate proceeding 
established for such purpose,'6 and that requirement is set forth in the final sentence of the 
section. 

The terms of access to the sepamte books and zecords, however? should be spelled out 
clearly in this Commission's rules, as set forth in OPC's proposed additional language. As 
proposed in the NOPR, the section could create confusion and impediment., to access. For 
example, to assert that the separate books and records "shall be subject to review pursuant to the 
Public Utility Holding Company Act of 2005 . . . " means that, first, one must ascertain what 
rights the Commission has under that statute. There should be no question that, if the 
Commission or OPC requesb access to the books and fecords, the energy utility and afl ihte 
must comply. In addition, PUHCA 2005 affords OPC no explicit rights to access such book and 
records and clearly such access should be provided. See OPC's comments to Section 3904.5. 

3904.5 Commission SMand the Oflice of the People's Counsel ("OPC") shall be 
provided full access [dclclc ' fpmua~t to PUHC4 2005"Jto the books and 
records of any affil;rrte and energy utility Wn@dpycsYaatBo Sedi~n 39044 [ 
&lcie %at nlale to i%e skaring of ws& witk th? energy rriiCity through direct 
awignmclrtormr a i k d o n  methodorogY"]. 

IS Energy Policy Act of  2005 8 1265. 
l6 Id 



PUHCA 2005 does not explicitly provide access to these books and records by consumer 
advocates and independent agencies such as OPC. As currently written, therefore, Section 
3904.5 could be read to afford OPC no access to those books and records, because PUHCA 2005 
affords OPC no such access. OPC proposes to eliminate the reference to PUHCA 2005 to 
preclude the possibility of such a reading. The language "identified pursuant to Section 3904.4" 
is intended to clarifL that the Commission and OPC are entitled to access to all sepamk books 
and records obligated to be maintained under Section 3904.4. There should not be any argument 
that, even though a particular t.ecord is required to be maintained by Section 3904.4, the 
Commission and OPC am not entitled to access to it because the energy utility or its affiliate 
contends that the record does not "relate to the sharing of costs with the energy utility through 
direct assignment or an allocation methodology." The deletion of the quoted language will 
eliminate such a possibility. 

3904.6 The energy utility and all afEhtes [&h Wo or fromr which assets included in 
r ~ b r r s c h a w k m ~ f e r r c d ~ o r t o f i e e r r e r g y ~ a n d B U ~ f i O t  
pmvi& services to, or sham clostr wia'h? fie energy rttilitg dbough a q  Ouocrrtion 
method"/ must make available for inspection and review by the Commission 
books orrd mords &nt@d in Sedions 3904.4 and 3904.5 [delete <<relating to 
ficjimgoingp~r~naat to PUHCA 2005"] so that the Commission may 
determine cornplimce with the Code of Conduct arrd the m@k&d utilfty9s Codc 
o / C o n d u c t Z ~ n  P h .  Books shaU be maintained for inspection and 
review for at least five (5) calendolr years. The initiation of an investigation by the 
Commission shall not shifi the energy utility's burden of proving compliance with 
these rules. Tke energy tdiliiy kars tkc bu& of proving compciance with 
tktserulcs. 

Again, OPC proposes to delete the references to PUHCA 2005 to make it clear that the 
Commission's or OPC's access to books and records is not derivative or dependent upon legal 
rights under PUHCA 2005. OPC proposes adding the final sentence in order to make 
unambiguously clear that the burden of proof remains with the utility. 

3904.7 Biennially, the energy utility shall conduct, at shareholder expense, an audit of its 
books and the books of any afElhte to ensure compliance with the District's Code 
of Conduct. The energy utility shall choose an ind- auditor (sukbct to 
[&Cctc Uapprovcd by"] the Commission's alpprowl). [delctc up arrd shall 
notfin/ m e  dl& shaUprpsent for a p p d  its selcctSon to the 
Commis;sion and m@@ the O@ce of the PeopIr's C;ounsel of the prcscnlcrtion 
[delee "of thai choice"] at least sixty (60) days prior to the beginning of the 
audit. The O#iii.e of the Peopk's Counsel shallfle with the Commission 
comments on the presented auditor within two weeks of notification. 

OPC believes that it is appropriate for OPC to have an opportunity to provide comments 
for the Commission's consideration in approving the Code of Conduct auditor. In the event that 



the Commission, after considemtion of those comments, concludes that the proposed 
independent auditor is not appropriate, the Commission could require the energy utility to 
propose one or more alternative auditors for OPC comment and Commission consideration. 

3905.1 Energy utilities shall not provide loans or loan guarantees to their affiliates or to 
their holding company [ d e k  "without prior wri#en approval of the 
Commkwn"' The general prohibition includes use of utility rate base asset as 
collateral for any affiliate activity. 

This provision is intended to prevent the regulated utility fmm subsidizing the activities 
of ffiliates or endangering the credit rating or financial stability of the regulated utility. No 
reason is provided for allowing the regulated utility to guarantee debt of the unregulated 
subsidiary. As OPC stated in its Formal Case No. 1009 initial Comments, "The only business 
reason for a regulated utility to loan an a i a t e  money or to guarantee an a f l i h k  loan from a 
third party would be to enable the affiliate to obtain a loan which it might not otherwise be able 
to obtain, or to obtain a loan at a lower rate than would otherwise be available to it. To allow 
such transactions for core affiliates would clearly be in violation of 834-1 5 13(c) of the District of 
Columbia  ode."" 

The 0iTic.e prefers and recommends a total prohibition on energy utilities' providing 
loans or loan guarantees to their afEhtes or to their holding company. Awmdbgly, OPC urges 
the Commission to delete the language (in bold italicr) fiom 3905.1. Under 3910.1 the utility has 
the right to petition for a waiver of any of the provisions of the Code of Conduct. Ifthe utility 
wishes to make such a loan, it wn petition the Commission for a waiver. 

3906.1 Asymmdric Pricing. Transfers of assets from an energy utility to an affiliate 
must be recorded at the greater of book cost or market value. Transf" of assets 
from an affiliate to the energy utility should be at the lesser of book cost or market 
value. Such asymmetric pricing shall not apply to any transaction resulting fiom a 
competitive bidding process. 

OPC proposes to add the title "Asymmetric Pricing" to this provision in the interest of 
clarity. 

3907.1 An energy utility shall n d  share [ & k  "only non~perrrrcional"] employees with 
its core service aEliate. An energy cdility may not share off- an& 
clinctom with its a#irlicdes. An a f l i  -t maintain its own board of 
di.n?ctors. 

17 Formal Case No. 712, In tk Matter of tk Investigation imh  tk P d i c  Sentice Commission's Rules SfPractice 
d Pr&e, Initial Comments of the Ofiice of the Peaple's Cwnsel on the Pnrposed Disbrict of Columbia 
AffiWe Tramactions Code of Conduct, pp. 15-16, (July 12,2004). 
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OPC opposes the sharing of officers, other employees, andlor directors between an 
energy utility and its affiliate. OPC llecommends the deletion and insertion (above, in bold 
italics). This approach is the only approach that is consistent with D.C. Code Section 34- 
1 5 13(c)(3) which mandates "a prohibition on the sharing of employees by the electric company 
and the afEliate." 

3907.2 An energy utility and a core service affiliate may not share the same 
telecommunications system or computer system. /&k ", so long as MCcqrrrrte 
security ond system protections are in place to p m n i  the accessing of 
infoimafion or &ta of the energy d i i y  by core service a ~ i a t e s  that would be 
in violation of other provisions of this 

Rule 902.6 of the June 1 1,2004 NOPR prohibited sharing of telecommunication and 
computer systems - "902.6 An energy utility and a core service affiliate may not share the same 
telecommunications system or computer system" OPC proposes to restore the language of rule 
902.6. In the event that the utility believes that security and system protections adequate to 
permit sharing exist, it can petition the Commission under 391 0.1 for a waiver h m  the sharing 
prohibition and make a showing of the systems' adequacy. 

39073 An @irlirrie and an energy ut;litu must maintcrin separcrie boob and records 
thd shrJC be subject to mkw by the Commkwn upon reasonable request. 

This Section 3907.5 is the same as Section 3904.4 and should be deleted as redundant. 

DEFINITIONS 

OPC recommends the modifications as indicated below be made in the Definitions. 

OPC proposes to modifj. the definition of "energy supplier" to make it consistent with the 
definition of "electricity supplier" in DC Code* D. V, T. a Subt m, Ch. 15 and to correct a 
typographical enor in @)(I). 

"Energy supplier" means a licensed person including an aggregator, broker, or marketer, who 
generates energy (natural gas or electricity); sells energy ( natural gas or electricity); or 
purchases, brokers, arranges or markets energy (natural gas or electricity) for sale to customers in 
the District of Columbia The term excludes the following: (A) building owners, lessees, or 
managers who manage the internal distribution system serving such building and who supply 
energy (natural gas or electricity) solely to the occupants of the buikbg f m  use by =cupan&; 
(B) (J) anypcrson who /&&" energy"1 purchases energy (natural gas or electricity) for its 
own use or its subsidiaries or m, or (II) any apartment building or office building manager 
who aggregates energy (natural gas or electricity) service requirements for his or her buildings, 



and who does not: (a) take title to the energy (natural gas or electricity); (b) market energy 
(natural gas or electricity) s e ~ c e s  to the individually-metered tenants for his or building; or (c) 
engage in the resale of energy (natural gas or electricity) services to others; (C) property owners 
who supply small amounts of power, at cost, as an accommodation to lessors or licensees of the 
property; and (D) a consolidator. 

OPC proposes the deletion of the qualifying phrase "an essential" from the definition of 
%on-core service." The phrase is both undefined and unnecessary. 

"Non-core service" means any Service or activity performed by an affiliate that does not 
duplicate or replace a [delete "an essential*' s e ~ c e  provided by the energy utility. 

OPC proposes the insertion of the phrase ''transmission and distribution" following the 
word "generation" in the definitions of 'hon-operational employees' and "operational 
employees." 

'Won-operational employees" means employees not directly involved in the purchase and/or 
generation, trunsmisswn and dii$&rCtion of energy for use by customers. 

"Operational employees" means employees directly involved in the purchase andlor generation, 
transmhswn and alisaibutbn of energy for use by customers. 

111. Conclusion 

For the foregoing reasons, the Office of the People's Counsel recommends the Commission adopt 

OPC's recommendations contained herein. 

.C. Bar No. 288965 

Deputy People's coukel  
D.C. Bar No. 375833 

Karen R Sistrunk 
Associate People's Counsel 
D.C. Bar No. 390153 
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